Communications and Media Law
New York Law Journal
August 4, 1995
James C. Goodale is of counsel to Debevoise & Plimpton.  Peter Johnson, a summer associate at the firm, assisted in the preparation of this article.

The V-Chip, the V.P. and the President

President Clinton likes the V-chip.  In his first pronouncement on the first major communications bill since 1934, in the midst of the greatest communications revolution since Gutenberg, he managed to praise, not what new technology can provide, but what it can prevent.

The V- (for violence) chip is a $5 device which, installed in a TV, scans incoming signals for violent programs.  The Senate has passed, and the House is considering, a bill requiring the chips in new sets.  “This is not censorship, this is parental responsibility,” said the President, since viewers, not the industry or the government, will tell the chip whether to zap V-rated shows.

Whether it is censorship or not, of course, depends on who is doing the V-rating, the government or the industry on its own.

It is an historic moment in communications.  There is a high probability that, after Labor Day, Congress will pass a new-era communications bill to replace the antiquated Communications Act of 1934.

What the New Act Does

Among other things, the new act will:

· Let the Baby Bells into long distance.

· Let all phone companies into cable TV.

· Let cable companies into the phone business.

· Lift price regulation of cable rates.

· List most ownership restrictions for TV and radio companies so they can purchase more outlets than they can now, and

· Require broadcast and cable companies to rate TV shows for violence if they cannot “voluntarily” agree to do so after a year and require a V-chip in every TV set.

President Clinton has endorsed the V-chip but has not expressly endorsed a compelled rating system. In so doing he may be able publicly to support that part of the bill the public understands and satisfy First Amendment concerns while privately holding his nose as he signs it.

Mr. Clinton has not commented on parts of the bill other than the V-chip, not only because it would be premature – the House has as yet to pass a bill – but also because Vice President Gore is very unhappy with the proposed legislation.  As Senator, Mr. Gore led the fight to impose price controls on cable, which the new bill removes.

No politician wants to oppose price controls on cable.  Nothing incurs the wrath of the public faster than higher prices for a medium that for decades was free.

It is generally thought, however, that price controls have been devastating for the creation of new cable programming.  The new act, in contrast, promises to let communications prices follow the market, looking to anticipated cable-telco competition to keep prices down and creativity up.  Meanwhile, deregulation will create jobs and productivity, rewire the country with fiber optics, redefine literacy for a digital age and, while not realizing Speaker Gingrich’s dream of a top on every lap, at least raise the standard of universal service to something more than a black dial telephone.

For these reasons, many believe President Clinton will have to sign the bill, even though it would be a very popular bill if he could isolate and veto the price control provision – which he cannot.

Of course the bill may never happen.  It depends in part on whether the long distance carriers can defeat a provision that would permit the Baby Bells easily to enter the long distance business.  The long distance companies want to toughen the provision and may oppose the bill if they do not get their way.

A compelled rating system would be unconstitutional because it would constitute what First Amendment lawyers call “compelled speech.”  Generally the government cannot force speech e.g., a rating system, unless it can satisfy “strict scrutiny,” i.e., showing a compelling state interest in forcing the speech that is “narrowly tailored” (the same standard the Supreme Court recently adopted in the affirmative action case).

A lesser test, however, applies to the regulation of broadcasting, because of the limited spectrum that brings us radio and TV signals.  The government does not have to show strict scrutiny in regulating broadcast speech, only that it has a “substantial interest” in compelling speech.

Since cable television does not use that spectrum, but rather uses cables, the broadcast rule does not apply.  The Supreme Court held in 1994 in a major cable TV case, Turner Broadcasting, that strict scrutiny applies to the regulation of cable speech unless the regulation is content-neutral, which V-rating is not.

And since both “cable speech” and “broadcast speech” come to the viewer over the same set with the same V-chip, the higher test, strict scrutiny, applies.

Applying Strict Scrutiny

Regulation of violent speech will not pass strict scrutiny, and that presumably is why President Clinton’s support is only for the V-chip.  While there may be a “compelling state interest” in protecting children from obscenity, and perhaps indecency, no such interest has thus far been demonstrated with respect to violence.

Further, a rating system is a blunderbuss approach to compelling speech and is not therefore “narrowly tailored.”  Alternatively, for example, broadcast licensees could be reviewed at license time for violent programming (which the State bill calls for anyway), and cable programming can be controlled through lock boxes that permit parents to lock out offending programming.

No such constitutional prohibitions affect the imposition of a V-chip on TV manufacturers.  The requirement would be imposed without regard to content (i.e., it is “content neutral”) and Congress would have the power to impose the restriction through the Interstate Commerce Clause.

If the communications bill begins to take final form, probably this fall, one hopes that the President will find more to say about the communications revolution than to comment on a small piece of technology that restricts access to programming – even though such restriction may be justifiable.  On the other hand, he may believe he is so locked in by the concerns of the Vice President and the White House staff that this is all he can do.
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