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In a decision announced July 19, Judge J. Skelly Wright, writing for a three-judge panel of the D.C. Circuit, struck down as unconstitutional the Federal Communications Commission’s current “must-carry” regulations requiring cable TV operators to carry every local over-the-air television broadcast signal.  Also on the panel were Judges Robert Bork and Ruth Bader Ginsburg.  Although the court cast its holding in narrow terms, it set forth a First Amendment analysis that may have far-reaching implications for cable regulation in general, and for the already-embattled Cable Communications Policy Act of 1984 in particular.

Balancing the Competing Interests
The decision, Quincy Cable TV, Inc. v. FCC, No. 83-1283 (D.C. Cir. July 19, 1985), arose from the consolidated petitions of a cable operator and of Turner Broadcasting System to review FCC actions.  Applying the standard of review established by the Supreme Court in U.S. v. O’Brien, 391 U.S. 367 (1968), for “incidental” burdens on speech, the D.C. Circuit held that the FCC had not met its obligation to demonstrate that the “must-carry” rules further “an important or substantial governmental interest” and that the restriction on “First Amendment freedoms is no greater than is essential to the furtherance of that interest.”

The Commission argued that the rules serve the interest in preserving free, locally-oriented television.  Assuming the importance of that interest, the court held that the must-carry regulations were invalid for two reasons.  First, the FCC failed to provide a factual record demonstrating that the rules alleviate a serious threat to local broadcasting.  Second, the Commission failed to show the “requisite fit between [the] means and ends” of the regulations.

Blunderbuss Approach of Rules

Judge Wright criticized “the blunderbuss approach of the rules” when he determined that “because the must-carry rules indiscriminately sweep into their protective ambit each and every broadcaster, whether or not that protection in fact serves the asserted interest of assuring an adequate amount of local broadcasting in the community, the rules are insufficiently tailored to justify their substantial interference with First Amendment Rights.”

Although its holding was limited to finding the current version of the rules unconstitutional, the court indicated a willingness to go much further in an appropriate case.  A decision was explicitly reserved, for example, on the “difficult question” of whether the interest in preserving localism is in fact “sufficiently weighty to warrant . . . interference with First Amendment rights.”

Applying the Appropriate Standard

But it is Judge Wright’s discussion of the appropriate constitutional standard of review regarding the regulation of cable TV that will potentially have the most far-reading implications.

The court began by determining that it was inappropriate to apply to cable TV the First Amendment standards used to evaluate regulation of broadcast TV, because the scarcity rationale (that there are just a few channels available for speech) has no place in the regulation of a medium with the technological capability to carry more than 200 channels.  The court strongly hinted that it viewed cable television as more closely analogous to the print media, and thus that Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974) (holding, in effect, that newspapers cannot be treated like broadcasters) might very well apply to make the must-carry rules unconstitutional.

Although the court found it unnecessary to decide the issue, it expressed “serious doubts about the propriety of applying the standard of review reserved for incidental burdens on speech” (as set forth in O’Brien) to rules which “profoundly affect values that lie near the heart of the First Amendment.”  The question, as Judge Wright saw it, was whether to apply the O’Brien test or some more exacting standard like Tornillo, which would give cable system operators the same rights as newspaper publishers.  Wright concluded, after a scathing attack on the scarcity doctrine, that he need not answer that question because under O’Brien the rules are unconstitutional anyway, since:

“They favor one group of speakers over another.  They severely impinge on editorial discretion.  And most importantly, if a system’s channel capacity is substantially or completely occupied by mandatory signals, the rules prevent cable programmers from reaching their intended audience even if that resulted directly contravenes the preference of cable subscribers.”

Breadth of Cable’s Rights

Judge Wright’s decision in Quincy Cable has moved the sophistication of the debate over the Fist Amendment rights of cable operators one notch higher.  The issue is no longer whether those rights exists but rather how broad they are.  The cable industry for years has based its First Amendment arguments on the O’Brien case.  Ironically, this is because until recently the only important authority in the field was the D.C. Circuit’s 1977 decision in Home Box Office, Inc. v. FCC, 567 F.2d 9 (D.C. Cir.) (per curiam), cert. denied, 434 U.S. 829 (1977), which relied on O’Brien.  In April of this year, however, Judge Wright moved away from the O’Brien analysis in Tele-Communications of Key West, Inc. v. U.S., 757 F.2d 1330 (D.C. Cir. 1985), using instead the sweeping First Amendment protections of the public forum doctrine to justify the rights of cable operators.  In Quincy Cable he again appears ready to jettison O’Brien although he refrains because the must-carry rules are unconstitutional even under O’Brien.

Lesson of Quincy
The lesson of Quincy Cable for the cable industry appears to be that it shouldn’t merely argue O’Brien in First Amendment cases (or argue it at all).  Although it seems that the new Cable Act is unconstitutional under O’Brien, appearances may be deceiving.  Yet, the courts might very well be willing to apply the more stringent tests of Tornillo or the public forum doctrine to uphold the First Amendment rights of cable operators.
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