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COMMUNICATIONS AND MEDIA LAW

BY JAMES C. GOODALE

Could Have And Should Have Murdoch Bought Newsday?
Rupert Murdoch surprised everyone when he dropped out of the bidding for Newsday.  He gave no explanation.  Cablevision has now agreed to buy Newsday.

Mr. Murdoch would not have been able to buy Newsday anyway.  There were too many regulatory hurdles in his path.

Perhaps Mr. Murdoch thought he could overcome these hurdles.  He has had a very successful track record dealing with U.S. regulators in the past.  It is hard to imagine, however, he would have succeeded this time.
For years it has been unlawful to own a newspaper and one TV station in the same market.  Mr. Murdoch owns not one, but two TV stations (Channels Five and Nine) in the New York market.  He is also the publisher of the New York Post.
The reason he is able to own two channels in violation of the law is because the Federal Communications Commission (FCC) granted him waivers from the law.  He got the first one to buy the New York Post.  He got the second one to buy Channel Nine.   
His argument for waiving the rule to buy Channel Nine was that the FCC was in the process of freeing-up the cross-ownership rule.  The new rule would make it easier to buy more newspapers and TV stations in the same market.

The waiver for Channel Nine was only temporary, however.  It runs out in October.  The FCC figured by that time a new rule would be in effect.  Under the new rule he could argue he was entitled to keep Channel Nine.
But a major imbroglio has broken out over the new rule.  Congress hates it.

The reason Congress does not like it is because, in its view, it allows an unhealthy agglomeration of media power.  If there is one owner of the major TV stations and newspapers in a particular market, there will be no diversity of coverage, opinions and views.
Two weeks ago the Senate passed a resolution eliminating the new and looser rule and replacing it with the old one.  This is the rule Mr. Murdoch is in violation of, save for the waiver.

The House is considering a similar resolution. President George Bush has threatened a veto.  It is not clear whether there are enough votes in the House to override the veto.  At this time, therefore, no one knows for sure which rule is in effect, the old or the new one.
Rupert Murdoch is believed to be a master politician in getting his way in Washington D.C.  He may be the first ever to get a waiver of the cross-ownership rule not once, but twice.  But even Houdini might have trouble escaping this legal thicket.   
The purchase of Newsday would make matters worse.  He would again have to ask for a waiver, or to have the new rule applied favorably to him.  And he would have to make this request at the same time he is asking for a waiver for Channel Nine.
This could be awkward.  It might jeopardize his ownership of Channel Nine.  

And then there is his recent purchase of The Wall Street Journal.  The FCC considers the Journal a national paper and so the cross-ownership rules do not apply.

The rules apply only to ownership of TV stations in the same market.  The Journal is printed all over the country and reaches readers everywhere.

Mr. Murdoch's ownership of the Journal is still, nonetheless, generally relevant.  Forget what the law is, forget about Mr. Murdoch's political skills: the ownership of three newspapers and two TV stations, that are in the New York City market, is just too many.

It is understandable, therefore, that Mr. Murdoch withdrew his bid.  But did it make any sense in the first place as an economic matter?  
Mr. Murdoch is telling us quite clearly that reports of the death of newspapers are exaggerated.  Not only did he bid around $580 million to buy Newsday, earlier last year he paid $5.2 billion to buy The Wall Street Journal.
Newspapers will make less money in the future because of the competition of the Internet.  But that is a lot different than saying they will make no money at all.
Newspapers, historically always made an obscene amount of money.  Without much competition, they were able to turn out high margins of profit.  Newsday, for example, in 2006 kept 20 cents of every dollar it took in, or 20 percent.

Last year it made $90 million on sales of $500 million or a pre-tax margin of 18 percent.  The New York Times made last year 10 percent.  In its glory years that number approximated 20 percent.

An average business in the U.S. makes roughly 10 percent.  And so newspapers in the future will have to be satisfied with average profits not extraordinary ones.  With ordinary profits there will be newspapers that survive.
Newspapers have many advantages.  They are in a position to make sense of the Net.  They have the advantage of being able to stop the news cycle once a day to evaluate what is going on.  The Net never stops and can't make sense of itself.
The way newspapers "play" stories affect the nation's discourse.  A front page story in The New York Times or The Wall Street Journal means it is significant nationally.  Where stories are placed on Web sites is not likely to affect opinion as to their importance.   
If newspapers are unique, they will be read.  And advertising will follow.  Edward Atorino, veteran newspaper analyst, says that advertising will not disappear, there will just be less of it. 
Newspapers are not going away.  They will be different.  They will make less money but many should continue to be profitable.  

Mr. Murdoch should have bought Newsday if he could have.  But he couldn't.

______________________________________________________________________

James C. Goodale is the former vice chairman of The New York Times and producer/host of the television program “Digital Age.”
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