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At this writing, there do not seem to be enough votes in Congress to override President Reagan's June 20 veto of the bill that sought to codify the Fairness Doctrine.

The bill was passed by a 59‑31 Senate vote on April 21, and by a 302‑102 margin in the House on June 3.  It would amend Section 315 of the Communications Act to require that broadcasters “afford reasonable opportunity for the discussion of conflicting views on issues of public importance,” with “enforcement and application” of the statutory requirement to be “consistent with the rules and policies of the [FCC] in effect on January 1, 1987.”

The bill is now sitting back in the Senate Commerce Committee, from where it emanated and where a roosting Senator Ernest F. Hollings (D-S.C.) still hopes to hatch it.  Senator Hollings's tactic, it is said, is to attach the bill as a rider to a sure-bet piece of legislation which President Reagan cannot afford to veto — a plan concurred in by House Energy and Commerce Committee Chairman John D. Dingell (D-Mich.).

If Hollings and Dingell are unable to succeed in this, Congress will have failed to codify the Doctrine explicity, and the position of the District of Columbia Circuit in Telecommunications Research & Action Center v. FCC, 801 F.2d 501 (D.C. Cir. 1986), cert. denied, 55 U.S.L.W. 3819 (June 9, 1987) (TRAC), effectively will have been upheld.

In that case, the plaintiffs challenged an FCC decision not to apply the Fairness Doctrine to a new technology, teletext.  The court held that the Doctrine was not a “binding statutory directive,'' but rather, an “administrative construction.”  As the Doctrine had not been expressly mandated by Congress, the court explained, its application was within the Commission's discretion.  The court held that the Commission had acted rationally in concluding that the Fairness Doctrine did not apply to teletext, and so upheld its decision.

The D.C. Circuit already has remanded to the Commission the case of Meredith Corporation v. FCC, 801 F.2d 863 (D.C. Cir. 1987), in which the appellant is challenging the Commission's application of the Fairness Doctrine to it.  In Meredith, the court held that the Commission must address the appellant's constitutional challenge to the application of the Doctrine, but noted that the Commission can avoid the question entirely by concluding that the Doctrine should not be enforced “because it is contrary to the public interest.”

It seems probable that the Commission will refrain from considering Meredith until the D.C. Circuit resolves a related issue in another case pending before it.  In Radio-Television News Directors Association v. FCC (RTNDA), the petitioner Association is seeking review of the Commission's failure to institute a rulemaking to eliminate or modify the Fairness Doctrine.  In January the court held that it lacked jurisdiction to address the claim that the Commission's inaction, in light of its 1985 Fairness Report finding that the Doctrine violates the First Amendment and no longer serves the public interest, is “arbitrary and capricious” administrative behavior.  RTNDA, 809 F.2d 860, 862‑63 (D.C. Cir. 1987).  A petition for en banc consideration is now pending.

Any holding on the merits in RTNDA would obviously affect a decision by the Commission whether to apply the Fairness Doctrine in Meredith.  Thus the Commission may well await the D.C. Circuit's final disposition before moving forward.

If Senator Hollings succeeds in getting the Fairness Doctrine written into law, the D.C. Circuit's decision in TRAC effectively will have been overruled and there will be an express statutory mandate for the continued application of the Doctrine.  Obviously, it would no longer be open for the FCC to refuse to enforce the Doctrine on a discretionary basis.  The constitutional argument against the Fairness Doctrine would remain, though.  The Commission has already indicated that, in its view, the Doctrine “falls short of promoting those interests necessary to uphold its constitutionality.”

If the fairness bill is enacted, the battle over the Fairness Doctrine, both at the Commission and in the D.C. Circuit, will shift to a determination as to whether the Doctrine is constitutional in light of the impact of the new technology on mass media, all as set forth in the FCC's 1985 Fairness Report.
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