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Ironically, it seems fairly certain that Chief Justice Warren E. Burger will go down in history as one of the most creative First Amendment jurists to sit on the Supreme Court.  This is because he created the First Amendment right of access virtually out of whole cloth in Richmond Newspapers,
 a right that he recently expanded on in one of his last opinions, Press-Enterprise II,
 decided June 30.

It will be ironic indeed if history treats Chief Justice Burger in this fashion, since he is currently reputed to oppose the First Amendment and its values.  For the chief justice, the process of creating the right of access was a tortured one, and like many creators, he suffered from several failed efforts before he was able to synthesize its various strands in Press-Enterprise II.

For years the press has proclaimed a “right to know,” which it claimed on the public’s behalf.  Such a claim fell, however, on the deaf ears of the police sergeant or court clerk, who as a practical matter could do what he or she wished with police blotters or court records.  While in popular lexicon there may have been such a right, there was no legal way to enforce it.

No way, that is, until Chief Justice Burger decided Richmond Newspapers in 1982.  In that case the Supreme Court held for the first time that the First Amendment guaranteed a right of access.  Accordingly, a trial could not be closed to the press.  For reasons expressed below, the exact contours of this right were not clear.  It was clear, however, that once the court had recognized the right, there was no turning back:  It was too late to close the barn door — the First Amendment rider and his or her horse had gone forever.

In Richmond, the chief justice wrote that because trials historically had been open, the First Amendment guaranteed such openness.  He thus distinguished an earlier opinion, Gannett,
 in which he joined Justice Potter Stewart and Justices John Paul Stevens, William H. Rehnquist and Lewis F. Powell Jr. to hold that preliminary pretrial hearings could be closed because pre-trial hearings historically had been closed.

Chief Justice Burger did not have a majority in Richmond for his view that history was the sole reason that the First Amendment mandated the openness of court proceedings.  His opinion was joined only by Justices Byron R. White and Stevens; Justices William J. Brennan Jr., Stewart and Harry A. Blackmun concurred in the result.

In a sense, these concurring justices led by Justice Brennan ganged up on Chief Justice Burger in the next great access case to come before the court, Globe Newspaper,
 which held unconstitutional a Massachusetts statute that mandated the closing of parts of rape trials.  Writing for the majority, Justice Brennan said the structural reasons underlying First Amendment values required openness of certain sex-offense trials unless the defendant could show an overriding interest in closure supported by specific findings.

The chief justice was furious; after creating a limited First Amendment right to access in Richmond scarcely two years before, he awakes to find that his brethren in Globe believe that this right is not based on history alone but on the structure of the First Amendment.  And so the right could be used not only to guarantee that those proceedings historically open would continue to be open, but also to extend an access right to proceedings that had not been open historically.

It was too late to close the barn door because Globe and Richmond seemed to stand for a proposition, as Chief Justice Burger put it in his dissent in Globe, for a right that seemed to have no “limiting principle.”
  That proposition was simply that the First Amendment had become a Freedom of Information Act that gave the press a constitutional right to gather information without resorting to the FOIA.

Even that most stalwart of defendants of press rights, Justice Stewart, had doubts whether the First Amendment reached so far.  In his famous Yale Law School speech in 1974, he stated flatly that the First Amendment “is [not] a Freedom of Information Act.”
  This accounted for his opinion in Gannett, which as noted above permitted the closure of a criminal pretrial hearing.

In Press-Enterprise II, however, Chief Justice Burger accepts the inevitability of the results of his creative efforts in Richmond and writes an opinion for seven members of the court (Justices Rehnquist and Stevens dissenting) which holds that pretrial hearings must be open if they historically have been open and there are structural reasons for providing such openness.  It is clear that this case is a complete turnabout for both the Gannett court and for the chief justice.

Gannett now is clearly overruled, although the court does not say as much in Press-Enterprise II, an omission that piques Justice Stevens and probably as much as anything causes his dissent in the case.  As a practical matter, Gannett, which held there was no First Amendment right of access, was overruled anyway by Richmond, which held there was such a right of access.  Press-Enterprise II goes even further and concludes Gannett’s historical analysis was wrong:  Pretrial hearings historically were open to the public, not to the contrary, as Gannett states.

Further, the court’s test in Gannett, which would permit access in some circumstances when there is no reasonable likelihood a criminal defendant’s rights might be prejudiced, is expressly overturned in Press-Enterprise II.  Chief Justice Burger holds that the rule now is there can be no closure unless “specific findings are made demonstrating that first, there is a substantial probability that the defendant’s right to a fair trial will be prejudiced by publicity that closure would prevent and, second, reasonable alternatives to closure cannot adequately protect the defendant’s free trial rights.”

This, by the way, is substantially the test set out by the dissent in Gannett, which Chief Justice Burger and the majority of the court rejected in that case, but which the chief justice and the majority now adopt in Press-Enterprise II.

But all the above pales in significance when compared with the analysis presented by the chief justice for the First Amendment right of access and adopted by a majority of seven of the court.

According to Chief Justice Burger, a proceeding must be open when it historically has been open and when structural reasons support its openness.  The so-called “structural test” to which Chief Justice Burger refers in the second part of his rule, was articulated by Justice Brennan in Globe as being based on the First Amendment’s role “in securing and fostering our republican system of self-government.”
  Its purpose is to provide information on how government works and to create an appearance of justice.

Such a right, Justice Brennan stated, “plays a particularly significant role in the functioning of the judicial process and the government as a whole.  Public scrutiny of a criminal trial enhances the quality and safeguards the integrity of the fact-finding process, with benefits to both the defendant and to society as a whole.”

Justice Brennan went on to say in Globe, “Moreover, public access to the criminal trial fosters an appearance of fairness, thereby heightening public respect for the judicial process.  And in the broadest terms, public access to criminal trials permits the public to participate in and serve as a check upon the judicial process — an essential component in our structure of self-government.”

A close analysis of Justice Brennan’s reasoning in Press-Enterprise II means simply that Chief Justice Burger has in reality adopted the reasoning of the Globe majority from which he so vigorously dissented.  When push comes to shove, the historical analysis is not relevant, even though the chief justice continues to make it part of his two-part test.

Under Press-Enterprise II every proceeding historically open will continue to be open because the First Amendment guarantees that right.  If a proceeding historically has not been open — such as the rape trial in Globe — then the court must examine the structural reasons why it should be open.

In other words, although the Burger test seems to require both historical openness and structural reasons for openness, clearly no court will permit a proceeding to be closed if it has been historically open.  That is, while the test appears to be conjunctive — requiring both elements — it in fact is not.  Thus the test becomes, first, has the proceeding been historically open?  If the answer is “yes,” the inquiry stops and openness is required.  If the answer is “no,” the second question must be answered: Should the proceeding be structurally open?  If the answer is “yes,” the proceeding must be open even though it has been historically closed.

Even if one were to read the test as permitting historically open proceedings to be closed, one still would have to reach the question whether they should be structurally closed.  No matter how you slice it, you always reach the structural test, which, after all, is the holding of Globe, which Chief Justice Burger cites favorably and now clearly embraces in Press-Enterprise II.”

And so in one of his last opinions, Chief Justice Burger fleshes out the radical, new First Amendment right that he created in Richmond.  The result is so provoking, so free-wheeling and so stunning that, as noted above, it seems to anger Justice Stevens, one of the few justices who thought in Gannett that such a right might exist and who exulted in the creation of the right in Richmond, to dissent — in some part because he worries that grand jury proceedings could now become open.

Justice Rehnquist, no friend of the right of access, joins the dissent.  There is no question that the Rehnquist Court will attempt to cut back the right of access, particularly when Judge Antonin Scalia of the U.S. Circuit Court of Appeals for the District of Columbia joins the court, since Judge Scalia also is no friend of right to access.
  For the present, however, Justice Rehnquist does not have the votes, because even without Chief Justice Burger there are six votes on the court for the right of access.

Beyond that it is very doubtful the court will ever take away the First Amendment right created by the chief justice Burger in Richmond.  Modify it, clarify it, amend it, expand it, yes, but take it away altogether, no.  If this is correct, Chief Justice Burger will be guaranteed his place in First Amendment history.
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