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Price of Compromise

In the Cable Communications Act of 1984, signed into law last month, Congress made another one of its forays into communications policy that have become increasingly frequent in recent years, and one which may be ill-advised for at least three reasons,
 as follows:

First, the act removes much of the regulatory flexibility –the “play in the joints” –that could have contributed to the development of cable as an entertainment and, potentially, mass communications medium.

Second, the Act — by its own admission — fails to provide comprehensive answers for many of the problems facing cable television, which will lead instead to courthouse battles that will delay or hamper the growth of cable television.

Third, the Act creates some problems of constitutional dimensions, problems that are not so much a consequence of haste but, instead, are the almost unavoidable byproduct of the political pressures that forged the legislation.

Earlier this year, in Capital Cities Cable, Inc.v. Crisp,
 the Supreme Court said that the FCC could well have broader power over cable television than it had previously held.  Although not expressly overruling its earlier decisions, which adopted the “ancillary to broadcasting” jurisdictional standard, the Court, in Crisp, did indicate that a change might be in order.

In the wake of Crisp, the FCC could have sought to bring cable services squarely within the full force of its deregulatory powers, moving aggressively to pre-empt — piece-by-piece — virtually all state and local regulatory authority over the medium, in pursuit of assuring the technology’s unfettered development, solely in response to marketplace forces.  Such a move might ultimately have brought about the erosion of local regulatory authority and could have eliminated franchise fees, prohibited public access requirements, and imposed a very difficult standard for denying a franchise renewal request by an existing operator.  The National League of Cities (NLC) had, in recent months made it clear that a reason for supporting federal cable legislation was a desire to avoid the deregulatory mood of the current FCC.

An Abdication of Policymaking Responsibility

One of the most vexing issues in regulating the cable industry is its future as a communications medium.  Whether the wires will be merely a one way video distribution mechanism or will also operate as a two-way technology for the transmission of data, for teleshopping, for electronic banking, or perhaps even for voice services implicates significant jurisdictional issues.  The Communications Act charges the FCC with regulating interstate communications, but state public utilities commissions regulate purely intrastate common carrier services.  The jurisdictional dispute — who can regulate cable carriage of data transmission — is the subject of a petition before the FCC brought by Cox Cable Communications, Inc., against the State of Nebraska, with Cox Cable urging the FCC to pre-empt state authority in this area.

The new Act makes no changes in existing law.  Congress could have chosen either to pre-empt states and localities, freeing cable from local regulators, or to give them the authority to regulate all intrastate cable offerings.  Instead, the Act leaves it up to the FCC and the states to decide how to regulate the carriage by cable of such services as data transmission.  As to intrastate common carrier services, Congress reaffirmed what had obviously been the case under the Communications Act:  states could regulate such services.  As to all controversial issues — the extent of the FCC’s jurisdiction over non-common carrier, or hybrid, services offered on cable — Congress decided to let the outcome be resolved in pending state or federal proceedings.  These proceedings will, no doubt, be challenged in the courts.

By contrast, an earlier Senate version of the cable bill, S.66, had prohibited federal, state or local regulation of telecommunications services, defined broadly to include electronic banking, Yellow Pages, video conferencing, security services, and simple data transmission — though not basic local telephone service, which would have been left open to state supervision.

Congressional abdication from setting policy in this area was, in part, a result of political pressures.
  Telephone companies had lobbied to make sure that cable operators offering two-way service would not compete with existing service providers, by being freed entirely from local regulation.  The cities had also exerted pressure, to ensure that local regulation of telephone service offered on cable would not be foreclosed.  Localities were concerned that if common carrier cable services were left unregulated, they could siphon traffic and revenues from — and ultimately debilitate — the public telephone network.

More Grist for the Courthouse Mill

Under the new Act, cable operators will, after two years, be able to raise rates freely, except in those areas where the FCC determines that cable service is not subject to effective competition.
  It is unclear whether this represents a gain for cable operators.  The FCC had given them the power to re-tier signals in its “Nevada” proceeding.

Local authorities can, under the Act, require that a system provide channel space for local government and educational programming.  Cable systems with at least thirty-six operating channels are required to set aside 10 to 15 percent of their capacity for public “access” operations, allowing any interested person the chance to provide some programming over the cable system.
  Whether these provisions are constitutional will be discussed below.

Operators, under the new Act, can pay up to 5 percent of a system’s gross annual revenues as a franchise fee, thereby codifying the limit now contained in the FCC rules.
  Whether any franchise fee can meet constitutional requirements will be discussed below.

Before the Act passed, it was unclear whether operators could obtain renewal of their franchises.  Under the Act they can if they meet a four part test to be applied by cities in a renewal proceeding.  A cable operator must have (1) substantially complied with the franchise and relevant laws; (2) provided services that are “reasonable in light of community needs”; (3) remained financially, legally and technically capable of operating the systems; and (4) offered a renewal proposal reasonably calculated “to meet the future cable-related community needs and interests.”
  The renewal provision also includes an administrative review procedure for cases in which a cable operator feels that its request for renewal has been unjustifiably denied.
  Most cable lawyers believe that the application of these standards will result in litigation and will involve the cities implicitly or explicitly in program content.

Constitutional Problems

In all these areas, cable companies have recently done battle with cities.  Although the new Act provides some answers, it also raises new problems.  In several instances, these problems are of constitutional dimensions.

First, cable operators have claimed that public-access requirements violate their First Amendment rights as communications businesses.  They claim that, like newspapers, they have the unconstrained right to make editorial judgments about what programming to offer.  Just as broadcast stations and newspapers do not have to open their channels or pages to outside speakers,
 so cable systems, the industry contends, must be allowed to retain full control of their wires.  Cities have responded that access requirements serve the First Amendment goal of ensuring a diversity of voices in the community.  The courts have grappled with this dispute but have reached no definitive conclusion.
  The new Act, however, requires access, ensuring that this federal legislation will be the subject of constitutional litigation.

Franchise fees are another area that has been the subject of vigorous constitutional debate.  Cable operators claim that such payments to the cities constitute an impermissible tax on the media.  Cities justify these fees as necessary to fund the job of regulating cable television.  This contention has been met with some skepticism as cable operators’ payments have been used for programs as diverse, worthwhile, and irrelevant to the governance of cable as community beautification and drug-rehabilitation.  The FCC recently determined to eliminate some of the grace abuses by mandating that franchise fees must be justified as necessary for funding regulation of the franchise.

The Act, however, is ambiguous because it seems to sever the logical connection between the payment of the fee and the cost to the franchiser of overseeing the operator.  The legislation forbids any fee higher than 5 percent of an operator’s annual gross revenues; nevertheless, it does not require that the fee be tied to the locality’s regulation of cable services.  Thus, the Act seems to sanction a fee on the business of communicating, which has been held unconstitutional in other contexts.
  No doubt, the courts will soon be called upon to review the problem.

In a last-ditch effort to enact a law, congress did what was both necessary and inevitable: drafting legislation that was not perfect but achieving an accommodation between two warring factions.  It is inherent in the legislative process that laws are the product of political compromise, providing a little something for each interest group.  Granted, it is difficult to grapple squarely with the hard issues of media and telecommunications policy.  Thus, the history and provisions of the Act may suggest that the FCC should be given the lead in setting national communications policy.  As to cable television, however, congress has spoken, but the courts will probably have the last word.
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