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No one doubts that if the allegations against Wall Street Journal Reporter R. Foster Winans concerning the misuse of his column “Heard it on the Street” are proved, he should be subject to sanctions to prevent repetition of his behavior.  It is extremely doubtful however, that these sanctions should be based on the theory that Mr. Winans owed a fiduciary obligation to his readers to disclose he was involved in an insider-trading scheme based on advance knowledge of the companies mentioned in his column — a theory that was recently advanced by the Securities and Exchange Commission.

There are many other theories to deal with the insider-trading problems connected with “Heard on the Street” that would be just as effective as the disclosure theory suggested by the SEC, which would not run afoul of the First Amendment.  In fact, the principal theory suggested by the commission – a breach of duty to Mr. Winans’ employer – may be the way to go in this case, although even that theory may have problems in light of the Supreme Court’s recent decision in Dirks v. SEC, 103 S.Ct. 3255 (1983).

The SEC’s reader-fiduciary theory goes like this: Mr. Winans, who writes a column for the Wall Street Journal based on tips and other company “scoops,” should have disclosed publicly to his readers that he allegedly shared his information before publication with his roommate and others so that they could trade on it.  Mr. Winans’ column, as reconstructed by the SEC, would look like the typical Merrill Lynch investor newsletter – “Mr. Winans and/or certain associates of Mr. Winans have a long or short position (including options) in Commodore International, Ltd., a company mentioned in this article.”

Unless newspapers carried the disclosure message the commission demanded, reporters would be subject to SEC sanctions.  In press law terms, the commission effectively seeks mandatory access to newspapers so that the SEC can have printed what it wants to have printed – at least with respect to disclosure by financial writers.

In a sense, with this theory the SEC has opened a Pandora’s box.  The press has been in an all-out battle with mandatory access advocates for the last 15 years.  Pat Tornillo, a Miami candidate, wanted access to the Miami Herald so that his letter to the editor could be printed.  The Supreme Court held that Mr. Tornillo had no right of access.  Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974).  The Democratic National Committee wanted its ad broadcast on CBS.  The Supreme Court held the DNC had no right of access, with Chief Justice Warren E. Burger stating, “for better or worse, editing is what editors are for.”  Columbia Broadcasting Systems Inc. v. Democratic National Committee, 412 U.S. 94 (1973).  And there are many other access cases involving the right of cable-TV owners and so on.  Access is the communication issue of the 1980s.

Much of the SEC’s strategy in this case is probably dictated by the government’s experience in Chiarella v. U.S., 445 U.S. 222 (1980), in which the commission lost a case before the Supreme Court involving a financial printer who traded on advance knowledge of takeovers.  In Chiarella, the government argued that the printer had on obligation to disclose his inside knowledge because he had a fiduciary relationship to selling shareholders.  Finding none, the court held there was no liability for Mr. Chiarella, saving for another day whether liability could be imposed on Mr. Chiarella for breaching his fiduciary duty to the printing company that employed him, a theory not argued to the jury by the government.

Unsurprisingly, the SEC’s first theory for imposing liability on Mr. Winans is that he breached his duty to the Wall Street Journal by failing to disclose his alleged participation in the insider-trading scheme.  Having not pushed that theory in Chiarella, the SEC certainly is not going to be caught short now.

But rather than stopping there, the SEC has gilded the lily by arguing that Mr. Winans also has breached his fiduciary duty to his readers.

A fiduciary duty to readers?  If there is a fiduciary duty to readers, are reporters obligated to disclose their source to their readers?  If there is a fiduciary duty to readers, do reporters have a legal obligation to disclose to all readers all information about all stories they write?  If there is such a duty, is there an obligation to stand behind the advertisements appearing in newspapers?

For many years, the legal answer to these questions simply has been that there is no such duty.  It is the essential nature of free expression that it be free and not mandated by the SEC or anyone else.  Historically, the law has supplied remedies for damages to readers based on a tort theory, but not based on breach of a fiduciary obligation.  For example, liability against a newspaper is generally denied to stockholders who buy or sell shares based on misprinted stock tables or for buyers of goods falsely advertised in a paper.

All of this would change if the SEC’s theory proves to be correct.  This is not to say newspapers do not have an ethical obligation to disclose to its readers conflicts it might have.  The New York Times did exactly that when it recently editorialized in favor of federal pre-emption of cable television and, in so doing, disclosed the Times’ ownership of cable properties.

But to make this a legal this a legal obligation is something else.  If the allegations in the Winans case prove true, it is hardly the case in which one shouts “First Amendment” (in a crowded theater, as it were); indeed, the “First Amendment set,” a term derisively coined by columnist William Buckley to describe First Amendment voluptuaries, would do well to zip their lips.  On the other hand, there is no need either for the SEC to go overboard with its disclosure theories.

Mr. Goodale is a member of the firm of Debevoise & Plimpton in New York City.
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