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Press Law

By James C. Goodale

Globe Newspapers Case Expands 
Media Right of Access to Trials

Mention “access” to the average corporate lawyer and you get a blank stare.  Mention “Boston Globe” to a communications lawyer and his (or her) eyes light up.  This is because in the Globe Newspaper
 case decided last month, the Supreme Court held 6-3 that the press has a First Amendment right to hear and see the trial testimony of rape victims who are minors, thus expanding the new First Amendment right of access granted by the court in Richmond Newspapers
 two years ago.

A right of access to rape trials?  Yes, indeed.  Furthermore, the Supreme Court granted this right after the Massachusetts Supreme Judicial Court ruled not once but twice against the press on this issue.

One can see why communications lawyers are licking their chops to see where the next battle over access will be.  Globe confirms the fact that Richmond Newspapers is, as one communications lawyer said in 1980, “one of the two or three most important decisions in the whole history of the First Amendment.”

Richmond held for the first time that there was a First Amendment right of access to criminal proceedings.  Before the courts were opened or closed at the discretion of courts with no First Amendment rights available to anyone to assert that they should be open.

In an earlier case, Gannett,
 the Supreme Court effectively held there was a Sixth Amendment right to open pretrial hearings.  That case, however, caused so much confusion that even members of the court disagreed publicly as to what it meant.  Richmond was required to clarify Gannett - and now Globe has clarified Richmond.

In Gannett, Chief Justice Warren E. Burger and Justices William H. Rehnquist, John Paul Stevens and Potter Stewart found there was a Sixth Amendment right to attend a pretrial criminal hearing that was overcome by a defendant’s right to a fair trial.  Four other justices, however, found that this right not overcome.  The ninth justice, Lewis F. Powell, found a First Amendment right to attend a criminal pretrial but agreed with the group led by Chief Justice Burger that in the circumstances of Gannett the pretrial hearing (held on the admissibility of a confession) should be closed.

In Richmond, the court gave up on the Sixth Amendment as a basis for granting access to court proceedings and instead relied on the First Amendment.  Chief Justice Burger, speaking for a plurality of the court, held that court proceedings historically open were mandated to be opened when the press, as surrogate in the exercise of the public’s right to know, demanded access to them under the First Amendment.  Since criminal trials had historically been open - Richmond involved the closure of a criminal trial - the court reversed the Supreme Court of Virginia, which held a criminal trial could be closed.

In the aftermath of Gannett and Richmond there have been in excess of 300 access cases brought by press organizations.
  The volume of the cases usually comes as a surprise to most lawyers, although communications lawyers and communications organizations are well aware that protecting the right of access has become a top priority.

Typically such cases began with a call from a reporter who suddenly has been excluded from part of a case.  A communications lawyer is then required immediately to go to court to argue that the courtroom cannot be closed unless the moving party can show a compelling interest in such closure, i.e., that his fair trial right would otherwise be irreparably damaged, that the court has no alternative means of dealing with the request for closure (e.g., through sequestration) and that closure will be effective (e.g., the information subject of the closure is not already within public domain).

This argument is usually made on the basis of the First Amendment, although technically an argument for closure of pretrial proceedings could be made under the Sixth Amendment based on Gannett.  Most communications lawyers, however, rely on the First Amendment in making this argument because logically it is difficult to explain that a Sixth Amendment right of access to a pre-trial hearing later ripens in the same proceeding into a First Amendment right.  If there is a constitutional right of access it must come from the same place in the Constitution that is, the First Amendment.

Against this background, Globe is particularly significant because it clarifies the right of access the court granted in Richmond, and it makes clear that the underlying rationale of Richmond is very broad indeed.

Globe involved a well-publicized case in which three teenaged girls from a Boston-area prep school were allegedly raped by a tennis instructor.  Under Massachusetts law, testimony of minor rape victims must be held in camera.  Lawyers from the Boston Globe attacked this mandatory closure as unconstitutional.  Since the case began before Richmond, there was no First Amendment right available to support this attack, and accordingly, the Massachusetts Supreme Judicial Court overruled the Globe’s arguments.

The case reached the Supreme Court after it decided Richmond, and the court remanded the case to be decided in light of that decision.  Again, the Massachusetts Supreme Judicial Court upheld closure, noting that if there was a First Amendment right to access, it did not apply in this case.

The case went back to the Supreme Court and again the Supreme Court overruled the Massachusetts court - much to the joy of communications lawyers.  The Massachusetts Supreme Judicial Court is not their favorite court, since it has a pattern of deciding communications cases against the press.

The issue before the Supreme Court was simply whether the rule of Richmond, which held that proceedings historically open should be open to the press, could reach a closure in a rape case.  It is fair to say, I believe, that the testimony of minor rape victims has historically been closed.  And so if Richmond were to be narrowly construed, as it was by the Massachusetts Supreme Judicial Court, Richmond could not reach rape cases involving minors.

Justice William J. Brennan Jr., writing for five members of the court - Justice Sandra Day O’Connor filed a brief concurring opinion, Justice Stevens thought the matter moot and Justices Rehnquist and Burger dissented - held that the First Amendment right of access was a broad right that could not be limited to proceedings that historically have been open.

Justice Brennan pointed out that there are two reasons that underlie the right of access granted under the First Amendment.  First there is the fact that the courts have historically been open.  Citing his own opinion in Richmond, Justice Brennan wrote that “a tradition of accessibility implies the favorable judgment of experience.”

Second, and more important, there is another reason for granting the right of access.  This is to provide information as to how government works and to create an appearance of justice.  Such a right “plays a particularly significant role in the functioning of the judicial process and the government as a whole.”

“Public scrutiny of a criminal trial enhances the quality and safeguards the integrity of the fact-finding process, with benefits to both the defendant and to society as a whole,” said Justice Brennan.  “Moreover, public access to the criminal trial fosters an appearance of fairness, thereby heightening public respect for the judicial process.  And in the broadest terms, public access to criminal trial permits the public to participate in and serve as a check upon the judicial process - an essential component in our structure of self government.”

Applying this test, the court held that the Massachusetts statute was unconstitutional since it mandated closure in every instance.  Closure must be decided on a case-by-case basis, balancing the state’s need to have minor victims testify against the public’s right of access.  The state has the burden on this issue and must prove its interests override the press’ interest.

While the Massachusetts statute mandated closure under all circumstances and is the only statute in the country of this kind,
 it is my impression that courts in other states routinely conduct comparable proceedings - in camera - without even entertaining the thought that the press has a right to attend such hearings.  That, however, under Globe, is no longer the law.

Whether every marital, rape and other kind of proceeding that has historically been closed without notice to the press now requires such notice is not clear.  If such proceedings have been closed without such notice, however, it is clear under Globe that the press has the right to attempt to open them up.

It should be noted that Globe involved a fact pattern somewhat different from those of Gannett and Richmond.  Globe involved the rights of a victim, the other cases the rights of a defendant.  Nonetheless the test for openness of such proceedings may very well be substantially the same as in Richmond.  The state or the defendant, as the case might be, must show an overriding interest in closure supported by a finding that there has been damage to the defendant or victim’s rights, which is not served by alternate means and which will be effectuated by closure.

In Globe there was no such finding and in fact the names of the victims were on public file, so there was reasonable doubt in the court’s mind as to the effectiveness of closure.

It can be seen, then, that the reach of Boston Globe is wide indeed.  This should not come as a surprise to close followers of the developing law of access.  As was noted in this column two years ago, following the decision of Richmond, “Once the horse is out of the barn it is too late to close the door.”
.  In other words, since the court created the First Amendment right of access, it is very hard to restrict it.

To be fair to the court, however, there are many limiting features to its opinion.  There are 27 footnotes that almost act as a counterpoint to the main theme of the opinion,  most of which seek to narrow the opinion.  For example one such footnote indicates that while the press should have had access to this particular hearing (presumably), time, place and manner limitations may be appropriate in other circumstances.  Another emphasizes that “our holding is a narrow one: that a rule of mandatory closure respecting the testimony of minor sex victims is constitutionally infirm.”

Yet the footnotes do not in my view undercut the thrust of the opinion.  And one wonders whether they were put there only in order to persuade Chief Justice Berger to join the opinion, since he was the author of the precedent-breaking opinion of Richmond.

One of the strangest features of Boston Globe is, after all, the dissent of the chief justice, which is an angry one.  The chief justice points out in it that he intended to limit his opinion in Richmond to trial proceedings that historically had been open:  “In Richmond Newspapers, we examined ‘the right of access to places traditionally open to the public’ and concluded that criminal trials were generally open to the public throughout this country’s history and even before that in England.”

Thus for the chief justice to find that his rule now applies to trials not historically open to the public, must be quite a shock.

Perhaps when the full reach of the case settles in, other members of the bar may have the same reaction.  But when one appreciates the underlying rationale of Richmond, as clarified in Globe, the result in Globe is inevitable.  The only question now is how far the right of access under the First Amendment reaches.  If Globe is an indication, it reaches far indeed.
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