PRESS LAW
By James C. Goodale
The Three-Part Open Door Test
in Richmond Newspapers Case

This is the first of two articles discussing the significance of the U.S. Supreme Court’s recent decision in Richmond Newspapers Inc, v. Virginia.

As Justice John Paul Stevens stated in a concurring opinion, Richmond Newspapers is indeed a “watershed case.”
  It is perhaps, as some communication lawyers have stated, “one of the two or three most important decisions in the whole history of the First Amendment.”
  The reason is that the Supreme Court has held for the first time that the First Amendment gives the public and the press a right to know - or a right of access if you will.

In Richmond, a Virginia state judge closed a murder trial to the press and public on the motion of the defendant and held the whole trial in camera.  Three previous trials had ended in a mistrial and the defendant was afraid the testimony in the previous cases would be brought to the attention of the jury through press coverage of the new trial.  He moved thereof to close the trial on the authority of the court’s decision last year in Gannett.
  There was no objection by the prosecution and there then ensued apparently the first secret criminal trial in the history of this country.

Gannett had held narrowly that a pretrial hearing to determine the validity of a confession could be closed to the press and the public upon meeting certain conditions.  There was confusion as to those conditions, but a close reading of the case indicated that before a pretrial hearing could be closed, (l) the prosecutor had to consent - or at least not object - and (2) the defendant had to show at a hearing that (a) there was a likelihood of prejudice to his trial if the hearing were open and (b) there were no alternate methods to deal with pretrial publicity such as change of venue, etc.  Four justices - Warren E. Burger, Mr. Stevens, Potter Stewart, William H. Rehnquist - thought the Sixth Amendment required the first condition.
  A fifth justice Lewis F. Powell Jr., thought the First Amendment covered the second condition.

Justices Harry A. Blackmun, Byron R. White, William J. Brennan Jr. and Thurgood Marshall dissented, stating the Sixth Amendment required that a hearing could be closed only upon a showing of inescapable necessity that (1) there would be irreparable damage to the defendant’s fair trial rights, (2) there were no alternative means to deal with the publicity and (3) the closure would be effective, i.e., no leaks.
 All of the court except for Justice Powell reserved the question of what the First Amendment required with respect to the openness of court proceedings.
  Thus the stage was set for the court to consider this question for the first time. 

Richmond is a plurality opinion.  Justice Burger wrote the opinion of the court but was joined only by Justices Stevens and White, and in the latter’s case only on a limited basis.  There were separate opinion by Justices White, Stewart, Brennan (joined by Marshall), Blackmun and Stevens (Powell abstained).  While all the court except for Justice Rehnquist believes there is a First Amendment right to attend trials, they cannot agree as to the dimension of that right.  In a sense, then, the case is like Gannett, where the court agreed that the First and Sixth Amendments required some openness but could not agree whether it was required by (a) consent of the prosecutor, (b) reasonable likelihood of prejudice or (c) strict necessity – i.e., irreparable damage to the defendant’s rights.

There is nonetheless a rule that can be distilled from Richmond and that rule will be discussed next.  Gannett must then be examined in light of that rule and finally some comment on the “fall-out” of the case on the First Amendment is in order.

The Holding of Richmond.  Richmond holds that the press and the public have a right under the First Amendment to attend trials, and so, before any court can be closed to the public and the press, the defendant must show there is “an overriding interest articulated in findings” that the courtroom be closed.
  This is the language of the chief justice, speaking for the court in an opinion joined by Justices Stevens and White (but only in part by White).  Justice Burger does not define what “overriding interest” means, leaving this for later cases to flesh out.  He does, however, indicate that an overriding interest cannot be found if there are alternate methods – such as sequestration – to deal with publicity that might be damaging to a defendant’s trial.

A finding of overriding interest is relevant to a court closure because Justice Burger holds the press and the public have a First Amendment right to attend trials.
  Since the Supreme Court has never before held there was such a right,
 this judgment by Justice Burger, joined in by all the other justices except Mr. Rehnquist, is the most notable part of the case.  Yet only Justice Stevens fully joins the chief justice’s opinion.  The others do not because the standard articulated by Justice Burger to protect First Amendment interests – “overriding interest” - is too vague.

The relevant inquiry in Richmond, therefore, is to determine what “overriding interest” means so that the holding of the case can be stated with clarity.  This can only be done by a close analysis of each opinion in Richmond.

Such an analysis indicates that the cannot be closed to the press and the public unless there is a finding by the court that there is an overriding interest in such closure, i.e., (1) there will be immediate and Irreparable damage to the defendant’s fair trial rights, (2) there are no alternate methods to protect such rights, e.g., change of venue, and (3) the closure will be effective. i.e., there will be no leaks.  Since Justices Burger and Stevens establish a standard of overriding interest without saying what it is, it is necessary to take the remaining opinions one by one (other than Justice Rehnquist’s dissent) to see if they will add up to the three-party test set forth above.

This process, however, makes sense only when examined against the background of how the remaining six justices voted in Gannett.  In that case, there were four votes (the “Blackmun Four” - Justice Blackmun, White, Brennan, Marshall) for the applicability of the three-part test under the Sixth Amendment, which is a test of “strict necessity” for trials as well pretrials.
  The first step then is to examine the opinion of each of the Blackmun Four in Richmond to see if there is any reason they would not vote for the same test for closing a full trial under the First Amendment as they would under the Sixth.

The question answers itself.  Of course, they would not.  But let us take it opinion by opinion.

First, Justice White joins the chief justice’s opinion, but only on a limited basis – “This case would have been unnecessary had Gannett. . . construed the Sixth Amendment to forbid excluding the public from criminal proceedings except in narrowly defined circumstances.  But the court there rejected the submission of four of us to this effect, thus requiring that the First Amendment issue involved here be addressed.  On this issue, I concur in the opinion of the chief Justice.”
  Although he does not say so specifically, justice White’s joinder is apparently limited because the chief justice’s standard is not strong enough for him to embrace.

While Justice Burger points out generally that an overriding Interest is necessary to close a trial, as will be indicated below in analyzing Justice Blackmun’s opinion, the chief justice’s test is much vaguer than the inescapable necessity test.
  It would be inconsistent, therefore, for Justice White, to join Justice Burger’s opinion in its entirety and thus be in a position where he thinks the First Amendment gives less protection than the Sixth.  Thus, his joinder is limited to agreeing that the First Amendment requires openness.

This point is made clearer in Justice Blackmun’s opinion.  He concurs with the chief justice but does not join the opinion.  This is because Justice Burger’s test is too vague.  “I need do no more than observe that uncertainty meets the nature – and strictness - of the standard of closure the court adopts.”
  He goes on to point out that while he prefers the Sixth Amendment as the source for his test of inescapable necessity, “I am driven to conclude, as a secondary position, that the First Amendment must provide some measure of protection for public access to the trial.”

He does not say exactly what this “measure of protection” is, but we know it is greater than mere “overriding interest” and logic tells us it can be no less than what he required under the Sixth Amendment.

The same reasoning applies to the other two dissenters who joined Justice Blackmun in Gannett - Justices Brennan and Marshall.  Justice Brennan’s opinion - joined by Justice Marshall - is also a concurring opinion.  The opinion does not state what precise test should apply to the opening and closing of trials.  This is because Justice Brennan says it is unnecessary to reach the question of what an overriding interest is in this case.  The Virginia legislature articulated no standard whatsoever in enacting the statute authorizing the court closure in Richmond.

“With regard to the case at hand,” Justice Brennan writes, “our ingrained tradition of public trials and the importance of public access to the broader purposes of the trial process, tip the balance strongly toward the rule that trials be open.  What countervailing interests might be sufficiently compelling to reverse this presumption of openness need not concern us now, for the statute at stake here authorizes trial closures at the unfettered discretion of the judge and parties.”

Yet again having agreed in Gannett that in joining Justice Blackmun’s opinion that courts can be closed only on a strict showing of necessity, it seems clear that the standard for Justices Brennan and Marshall - when the time comes to articulate it - will be no less than that set forth by Justice Blackmun under the Sixth Amendment.

This leaves two opinions to be analyzed, Justices Powell’s and Stewart’s.  Justice Powell’s is a phantom opinion, of course, since he did not vote in Richmond; but he did, of course, vote in Gannett.  And there, it may be recalled, he found a First Amendment interest in keeping a pretrial hearing open unless the defendant could demonstrate “that the fairness of his trial will likely be prejudiced,” and that there were no alternative remedies to protect a fair trial.
  He refused to join the Blackmun Four in their test of inescapable necessity because “[i]t is difficult to imagine a case where closure could be ordered appropriately under this standard.
  In a sense, one way to look at Gannett is that it was a battle of Justice Powell’s “likelihood” test against Justice Blackmun’s “strict necessity” test, a battle that Justice Powell won because he effectively had the other four members of the court with him to form the majority in that case.

Now, will Justice Powell join the Blackmun Four’s test of strict necessity for a trial when he would not for a pretrial?  Of course we do not know, but we do know from Gannett that he thinks a trial and a pretrial hearing are different; “it is to be emphasized, however, that not all the incidents of pretrial and trial are comparable in terms of public interest.”
  Although Justice Powell did not elaborate upon this distinction, it could be argued that a pretrial suppression hearing is inherently much more prejudicial to a defendant.  At a trial, a jury can always be sequestered.  At pretrial, there is no jury and remedies other than sequestration, such as voir dire, may be argued to be less effective.  If Justice Powell followed this reasoning - and there is no reason to suspect he would not - then he is a good candidate for joining the strict necessity test for trials, although his ultimate test may fall slightly short of the necessity standard.

This leaves Justice Stewart, who does not join the chief justice’s opinion apparently because he also believes Justice Burger’s standard is inadequate.  He would permit a trial to be closed only in those rare circumstances when “time, place and manner” restrictions would be appropriate for such a closing.
  While Justice Stewart, like the rest of the court, does not believe the right to attend trials is absolute, it would appear the qualifications of time, place and manner are necessarily few in number.  Justice Burger’s standard of mere overriding necessity is not adequate or Justice Stewart would have joined it.
  In short, there seems no rational basis for distinguishing Justice Stewart’s rare cases of time, place and manner from those cases in which court closure would be permitted under the strict necessity test.

Thus, to recapitulate, If the holding under Richmond is that courts cannot be closed without a showing of an overriding interest, we know from Gannett that there are four votes that such an interest requires a showing of strict necessity, that is, (1) immediate and irreparable damage to the defendant’s free trial rights, (2) no available alternatives and (3) effectiveness.  While this standard is set forth under the Sixth Amendment, we have demonstrated no less is required under the First.

While there was no fifth vote for this standard in Gannett under the Sixth (and that’s why the dissenters dissented, Justice Stewart would seem to be a real possibility for a fifth vote for preventing closure of trials under the First, as would Justice Powell.

There would appear, therefore, to be six votes for a strict necessity test (or a reasonable facsimile thereof) the “Blackmun Four” (Justices Blackmun, White, Brennan, Marshall) plus Justices Stewart and Powell.  And while Justices Burger and Stevens are vague about the standard they would use (“overriding interest”), they should not be counted out as possibilities for joining Justice Blackmun’s necessity test.  When a future case requires them to articulate what “overriding interest” means, it may very well be that what they say will not be far from Justice Blackmun’s strict necessity test, at least as far as trials are concerned.

One remaining question is whether consent of the prosecutor is required in addition to meeting the foregoing test.  In Gannett, the five justices in the majority held the Sixth Amendment right of a public trial was personal to the defendant but could not be waived by the defendant without the consent of the prosecutor.  The reasoning of the majority was that the prosecutor represented the interest of the public in deciding whether to close a trial.  If the prosecutor consented (or failed to object) to a demand under the Sixth Amendment to close a trial, then the trial could be closed because the public’s interest had been satisfied.

It would seem Richmond has undermined this reasoning.  The interest of the public is no longer served by the prosecutor but by the First Amendment itself.  In other words, the trial is open not because the prosecutor thinks it is important but rather because the First Amendment commands it.  Thus, if under the Sixth Amendment, a prosecutor “agrees” a trial can be closed, such agreement is irrelevant to what the First Amendment demands.  In short, the strict necessity required under the First Amendment determines openness, not Sixth Amendment consent.

The Sixth Amendment is still relevant, of course, to a demand by the defendant that his or her trial remain open.  The Sixth Amendment grants such a right to a defendant, which the prosecutor or the judge cannot waive.  Nonetheless, there may be rare examples where parts of a trial may be closed over the defendant’s objection (e.g.. the safety of an undercover witness), but the analysis of that type of closure is beyond the reach of Richmond.

Next week: The effect of Richmond on Gannett and the “fall-out” of the case on the First Amendment.
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