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News Media And the Law

By James C. Goodale

‘Born Classified’ – The ‘Progressive’ Magazine Case

In its suit against Progressive magazine to enjoin an article on “How a Hydrogen Bomb Works,”
 the Government has come up with a unique theory to support an injunction against the press, and that is that certain information is “born classified.”  This theory requires no showing that there was in fact classification of the information in the article or that it was leaked or taken from the Government.  All that is required is that the information published meet the definition of “Restricted Data” as set forth in the Atomic Energy Act
 and that it be published with the requisite statutory knowledge.

Government’s Concept

While I believe most readers of this column may find the concept of “born classified” surprising, the Government goes to some length in its latest brief to say that it is not:

“The concept that Information can be ‘born classified,’ as explained in plaintiff’s earlier memorandum, is not so surprising when one considers the extraordinary context in which Congress was legislating.  Congress was, of course, in the Atomic Energy Act of 1946, 60 Stat. 768-70, declaring the production of fissionable materials to be a government monopoly.”

In an earlier brief, the Government explained in greater detail the “born classified” theory:

“The fact that some of the secret Restricted Data contained in the ‘Article’ may represent the original work product of defendant Morland would not change its status as secret Restricted Data.  Congress was well aware of the need to treat such information as confidential, even though no formal action had yet been taken by the government to restrict its distribution.  This concept, known as ‘classified at birth’ was deemed necessary by Congress to ensure sensitive information would not be divulged before the United States had the opportunity to assess its importance and take appropriate classification action.”

In order to understand the relevance of the “born classified” theory to the Government’s case it is necessary to understand how the Atomic Energy Act works.  The Act makes it a crime for any person to “communicate, transmit, or disclose” “Restricted Data” to any person “with reason to believe such data will be utilized to injure the United States or to secure an advantage to any foreign nation . . .”
  “Restricted Data” is further defined, inter alia, as “all data” concerning atomic weapons.”

The key word in the statute is “communicate.”  If that word is meant to include “publish” then it is clear that Congress meant to penalize the publication of any Restricted Data regardless of the source of such data.  Typically, however, the word “communicate” is distinguished from the word “publish” in national security statutes and furthermore the Government was soundly defeated in its effort to equate the two in the Pentagon Papers case.

That case is instructive.  The Nixon Administration brought an injunction against The New York Times under Section 793(e) of the Espionage Act which made it a crime to “willfully communicate” information, “relating to the national defense which information the possessor has reason to believe could be used to the injury of the United States or to the advantage of any foreign nation . . .”

Similar Language

The Government argued in that case, as it is arguing in this case – that to “publish” information relating to the national defense was a “communication” prohibited by the Espionage Act.
  The language and the structure of the Atomic Energy Act and the Espionage Act are so similar that I would be very surprised if the draftsman of the Atomic Energy Act did not copy the Espionage Act.

When the Pentagon Papers case was decided in the Southern District of New York, Judge Gurfein held the legislative history of the Espionage Act showed Congress specifically intended to exclude “publication” from the ambit of Section 793(e).
  In other words “communicate” and “publish” could not be equated.  There were explicit quotations from the floor debate in Congress in support of this view and the statute as a whole also supported this argument since in some instances “publication” was used and in others it was not.

When the case reached the Supreme Court, Justice Douglas specifically endorsed the District Court’s view of the statute saying “Judge Gurfein’s holding in The Times case that this Act does not apply to the case was . . . preeminently sound.”
  Douglas pointed out “it is apparent that Congress was capable of and did distinguish between publishing and communication in the various sections of the Espionage Act.”

By that time, however, the Government had fairly well given up relying on Section 793(e) as authority for its injunction.  It relied instead on the inherent authority of the executive to enjoin the publication of material “whose disclosure poses a grave and immediate danger to national security.”
  It claimed in secret briefs filed with the court that certain designated material fit this definition.

The Times countered by saying that without a statute a prior restraint could be granted “only when publication could be held to lead directly and almost unavoidably to a disastrous event.  The probabilities must be very high, near to certainty, and the chain of causation between the publication and the feared event must be direct.  Anything less will risk having the exception swallow up the rule.”

The court, by a six to three vote, held that a prior restraint could only be granted – in the words of Justice Stewart – when the “disclosure” . . . “will surely result in direct, immediate, and irreparable damage to our Nation or its people.”
  In a later case, Nebraska Press Association v. Stuart,
 Justice Brennan described the exception in the Pentagon Papers case as follows – “the exception was to be construed very, very, narrowly: when disclosure ‘will surely, result in direct, immediate, and irreparable damage to our Nation or its people . . .’
 (emphasis supplied by Justice Brennan)

Applying the Pentagon Papers case to the instant case, one is led irresistibly to the conclusion that the language of the Atomic Energy Act does not expressly authorize sanctions against publication.
  Since “publication” is not used in the statute, “communication” cannot reach publication under this Act any more than it could under the Espionage Act.  Although I have not researched the legislative history of the Act, none is cited in the Government’s brief to support its interpretation and my understanding is there is none of any relevance to this part of the case.

It is true, however, that the Atomic Energy Act does have a specific provision for enjoining criminal violations of the Act.
  The Espionage Act does not.  The injunction provision, of course, only reaches as far as the Act and if the Act does not reach publication, neither does the injunction section.

The Test

The main thrust of the Government case would seem, then, to rest on the inherent power of the executive to enjoin publication.  As noted, the test to be applied is whether publication of the article will cause “direct, immediate, and irreparable damage to our Nation or its people.” In other words, will publication as suggested in The Times’ brief “lead directly and almost unavoidably to a disastrous event.”

In order to know whether this is so or not depends, of course, on the facts in this case and no one knows for sure what they are.  If indeed the information has been leaked, stolen or whatever, that is one situation, but if as the Government indicates that is not the case then we have an entirely different situation, one which in effect depends on the “born classified” concept.

Simply put the case then becomes one of censorship by the Government of information that is in the public domain.  The Government in its papers says the information is not in the public domain because the information in Progressive magazine has never been synthesized publicly as it is in the article.  The difficulty with this argument, however, should be apparent: all “invention” – in the generic sense – is a combination of facts in the public domain.

Boiled down, then, the Government’s argument as to its inherent executive power is the same as its argument under the Atomic Energy Act – any invention in the atomic area immediately becomes Government property since it inherently has destructive properties that “immediately and irreparably damage” the world at large.  The information becomes classified at birth and cannot be disseminated.

Fear for Security

This argument has a sympathetic ring since we all fear for our security.  The difficulty with it is that if it is as easy to write an article on the hydrogen bomb as it seems to be, then there are plenty of people in a variety of places around the world that can do it.  And if the Government is permitted to intrude in this intellectual process, the precedent for future intervention will be there.

For example, if the Government is correct in its statutory interpretation, it could have enjoined the publication of John Aristotle Phillips’ well-publicized senior thesis on how to make an atomic bomb written last spring at Princeton.  Admittedly the Government would also have to show the requisite intent to sustain such an injunction, but the assumption here is that such a showing may not be difficult to achieve under the general language of the Atomic Energy Act.

Nonetheless, as great as the danger is of etching in our law the theory of “born classified,” perhaps in the present climate the greater danger is litigating the case at all.  It presents difficult questions in a not very sympathetic factual setting.  We are in a conservative era with an ever increasing number of courts interpreting the First Amendment in an extremely strict fashion.  This being so, it may very well be the better part of valor not to push this particular case to a final decision at this particular time.

James C. Goodale, who writes this column as a regular feature of the Law Journal, is a member of the New York Bar and executive vice president of the New York Times Company.  He is a lecturer at the Yale Law School and chairman of the Special Committee on Communications Law of The Association of the Bar of the City of New York.
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