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COMMUNICATIONS AND MEDIA LAW

BY JAMES C. GOODALE

Who Is Going To Be Left To Stand Up And Fight?
Early next month, the case of two San Francisco Chronicle reporters, who broke the Barry Bonds steroid story, will be argued in a federal appellate court in San Francisco (In re Williams).  The reporters are headed to jail for up to 18 months for not disclosing their sources.  
The San Francisco Chronicle itself is subject to a fine of $1,000 a day.  It refused to turn over information to the government, including emails, that revealed sources.

The Chronicle published over 450 articles on the Barry Bonds scandal.  It won several awards.  It is largely credited with launching public debate on steroids in sports and spurring congressional action.  Even President George W. Bush praised the reporters’ work, saying “you’ve done a service.”

U.S. Attorney General. Alberto Gonzales had the discretion not to bring the case under his very own guidelines.  He brought it anyway.  
Mark Corallo, former press secretary and public affairs director under former U.S. Attorney General John Ashcroft, has told the court he would not have recommended issuing the subpoena.  He believes the attorney general’s guidelines do not permit it.
Jamie Gorelich, President Bill Clinton’s assistant attorney general, has told the court she cannot remember ever bringing a case like this under the guidelines.  Twenty-five state attorneys general have told the court to recognize a privilege that could protect reporters in such a case.
By any equitable standard, the press should win a case like this.  While it is a leak case like Judy Miller’s, it is different than hers.  It is different because of the overwhelming public interest in the 450 stories published by the Chronicle.  They would not have been published without the leaks.

It is different because the leak took place after the investigation ended.  In the Miller case, the investigation had not ended.  There is little public interest in keeping grand jury testimony secret when the investigation is over and the indictment has been issued.

The Chronicle is asking the court to consider this public interest before sending its reporters to jail and before forcing it to pay a fine that could total hundreds of thousands of dollars.  In order for the court to consider this public interest, it must find reporters have a “common-law privilege.”  
One other federal appellate court - in Philadelphia - has recognized such a privilege (In re Madden).  Two other federal appellate courts (New York and the District of Columbia) thought the common-law privilege might be recognizable too.  Both cases involved Judy Miller.
The leaks in the Barry Bonds case came about this way.  A grand jury investigating steroids indicted BALCO Inc., its CEO, vice president, and two trainers for making and distributing the steroids.  The indictment did not name Mr. Bonds or other athletes.   
The government voluntarily made grand jury testimony of dozens of athletes available to the lawyers in the case.  Judge Susan Illston, presiding over the case, ordered that this be kept secret.  The testimony was nonetheless leaked to the Chronicle.  

Judge Illston asked the relevant U.S. Attorney’s office in California to investigate the source of the leaks.  That office then asked Mr. Gonzales to approve the issuance of a subpoena to the Chronicle and the reporters.
Two reporters who were subpoenaed, refused to disclose their sources.  They were held in contempt and face 18 months in jail.  

This case cannot be properly considered without placing it in context of the president’s war against the press (See Goodale, New York Law Journal, May 30, 2006, at p. 3).  This war consists, among other things, of threatened criminal proceedings against The New York Times for the NSA leak story and The Washington Post’s story on the CIA prison camps.

Mr. Gonzales went out of his way to approve the issuance of subpoenas for this case.  Mark Corallo’s extraordinary statement to the court makes this clear.  
He said the Attorney General’s Office only approves subpoenas to the press in national security cases.  The BALCO case is not such a case; the attorney general is not following his own guidelines.

Mr. Corallo should know.  He worked for Mr. Ashcroft who only OK’d one subpoena the whole time he was in office.  It was a national security case. 
The BALCO case must also be considered in the context of the Bush administration’s efforts to increase executive power.  It has exercised inherent executive power to set up the Quantanamo prison, establish CIA prison camps abroad, engage in warantless surveillance, and examine private bank records - among other things.
A weakened press only increases executive power since, without a robust, powerful press, there may be no one else to stand up to it.  The press needs to have confidential sources to take on government.  The Watergate, NSA and prison camps stories prove that.

A victory for the government in this case would come at a bad moment for the institutional press, that is, “mainstream media.”  Not only is it under attack from the government, its very being is under attack by the Internet.

Newspapers and broadcasters are losing their audiences.  Chains like Knight-Ridder and the Tribune companies are auctioned off to the highest bidder.

Who is going to be left to stand up to government and who can afford to litigate these cases?  Web sites and bloggers do not seem to be likely candidates.  While their voices may be heard, they do not have the wherewithal to engage in expensive litigation.

There is only one institution that can do this.  And that is mainstream media.  But if mainstream media can’t win a case like this one, with the huge public interest in what it published, what can it win?

If it cannot, it will either have to forego stories such as this in the future or forego expensive litigation.  In either case the public is the loser.

______________________________________________________________________

James C. Goodale is the former vice chairman of The New York Times and producer/host of the television program “Digital Age.”
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