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Destroying That Delicate Balance

Patrick Fitzgerald has done his best to destroy the delicate balance that has existed for over a generation between reporters, editors, courts and the government as to reporters’ sources.  The recent decision by Matt Cooper’s employer to turn over his notes to Mr. Fitzgerald, did not help.  But it’s Mr. Fitzgerald who is principally to blame.

He is, of course, the special prosecutor who recently put Judith Miller in jail.  He is seeking the source of a phone call, or its equivalent, made to Judith Miller for a story which she never published.

Ms. Miller did not think the phone call was important enough to publish.  Mr. Fitzgerald believes, however, that the phone call was so important that Judith Miller should go to jail for not telling him about it.  In the process he has destroyed, for the time being, the delicate balance between reporters, editors, courts and the government.  

This delicate balance has been in the making since the Supreme Court handed down the reporter’s privilege case known as Branzburg v. Hayes, in 1972.
In that case, the Court decided that several reporters, including Earl Caldwell of The New York Times, had to appear before a grand jury and testify as to what they observed of several alleged crimes (making marijuana etc.).  Since that time the press has been remarkably successful in persuading courts and legislatures that the First Amendment protects sources except in the most egregious circumstances.

Courts in 49 states (with Wyoming as an exception) now grant reporters some protection under this theory.  In 1972 the number of such states was 17.  

In some states, legislatures were persuaded to grant absolute protection for sources subject to no exceptions.  

In fact, New York, where Judith Miller works and the District of Columbia, where many of her sources are, each has an absolute Shield Law.  If Patrick Fitzgerald were a state prosecutor, such as a Robert Morganthau or an Eliot Spitzer, he would not be able to compel Ms. Miller to testify because she would be absolutely protected under those laws.

Since federal courts are not bound by state shield laws, Ms. Miller is in the anomalous position of being protected in the state where she works, but not necessarily in a federal court.  

Since 1972 virtually all the federal courts (there are 12 courts of appeals) have adopted the same qualified privilege most states have for reporters.  Even the U.S. attorney general has adopted guidelines to protect the press.  The attorney general only gives permission for subpoenas when prosecutors really need them.

This qualified privilege, recognized in the state and federal courts, requires a delicate balance.  The courts must balance the interests of the government against the protection reporters seek for their sources.  

For a generation, the press, the courts, and prosecutors have avoided a major crisis of the sort the jailing of Judith Miller presents today.  The crisis has been caused because Patrick Fitzgerald has been a bull in a china shop.  His court papers are replete with anti-press invective and a lack of understanding of what the press does.

He asserts “journalists are not entitled to promise complete confidentiality, no one in America is.”
  This statement surely must come as a surprise to many centuries of journalists whose efforts and promises of confidentiality have resulted in such Pulitzer Prize winning stories as Watergate and the Pentagon Papers.  

How Mr. Fitzgerald thinks those stories could have been written without such promises defies the imagination.  What he apparently means is that federal grand juries, under some circumstances, may be able to request information about confidential sources.

But he ignores the fact that in New York State, in the District of Columbia and in some other states, grand juries cannot, under any circumstance, obtain information about confidential sources.  And so Mr. Fitzgerald’s statement that no one in America has the right to promise confidentiality is absolutely wrong.

His attitude toward Judith Miller betrays his animus towards the press.  Ms. Miller should go to jail rather than be confined to her home because she “thinks deeply,” and, once in jail, she will be able to think “deeply …about whether the interests of journalism at large and, even more broadly, the proper conduct of government, are truly served by her continued refusals to obey this Court’s order to testify.”

One has to go back to childhood to remember a remonstrance such as that.

It is now clear that Mr. Fitzgerald is investigating a non-crime.  Even the authors of the law in question do not believe that the law has been violated.  It requires an intentional “outing” of an undercover agent.  Since no one knew Ambassador Joseph Wilson’s wife was an undercover agent, there was not the requisite intent to violate the law.

Mr. Fitzgerald seems to be investigating whether there was a crime committed either in leaking classified information to the press or in the course of the grand jury proceedings.  One distinct possibility is that multiple witnesses, and probably I. Lewis (Scooter) Libby in particular, lied when they went before the grand jury.

Certainly, Mr. Fitzgerald is entitled to see if there was perjury before the grand jury.  But whether it is worthwhile to put an innocent reporter in jail and do great damage to the delicate balance between the press and government is another question.  

It is hard to see why he needs Ms. Miller’s testimony at this point.  He has the testimony of conversations by Mr. Libby and/or Mr. Rove with Tim Russert of NBC, Walter Pincus and Glenn Kessler of the Washington Post, and Matt Cooper of Time.  Additionally, Mr. Libby has testified before the grand jury, as has Karl Rove (three times), and many other governmental employees including U.S. Attorney General Alberto Gonzales.

One has the suspicion that since the investigation has been going on for two years, that Mr. Fitzgerald is trying to justify the expense and effort of his investigation and that Ms. Miller’s testimony will add nothing to it.

Mr. Fitzgerald would have been well-served by ending his investigation when it was evident the leak was not a crime.  If he fails to put any one in jail, other than Ms. Miller, which seems likely, he will have jeopardized the delicate balance between reporters, editors, courts and the government for nothing.

_____________________________________________________________________

James C. Goodale is the former vice chairman of The New York Times and producer/host of the television program Digital Age.
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