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COMMUNICATIONS AND MEDIA LAW
BY JAMES C. GOODALE
Will Judith Miller Go To Jail?
If Patrick J. Fitzgerald, a U.S. special prosecutor, has anything to say about it, Judith Miller, a New York Times reporter, will go to jail.  But the Pulitzer Prize-winning reporter will not go to jail without a ferocious fight.

Ms. Miller, it may be remembered, was held in contempt on Oct. 7, 2004, by Chief Judge Thomas F. Hogan of the U.S. District Court for the District of Columbia.  Judith Miller refused to disclose her confidential sources to Mr. Fitzgerald.  He is seeking the source of a leak made to columnist Robert Novak about Valerie Plame.

Valerie Plame is a CIA agent and the wife of former Ambassador Joseph Wilson.  Amb. Mr. Wilson wrote a report for the CIA that undercut the reasons for the Iraq war.  The report embarrassed President George Bush.

Mr. Fitzgerald is also subpoenaing Judith Miller’s phone records in another case.  He wants to know who told Ms. Miller the government was about to raid the offices of Islamic charities in Illinois and Texas.  The Times sued in New York federal court to prevent Mr. Fitzgerald from obtaining these records.

On Feb. 24 in New York, Ms. Miller beat Mr. Fitzgerald badly in this case in federal district court.  Nine days earlier, however, Mr. Fitzgerald bested her 3 to 0 in the Valerie Plame case before the Court of Appeals in the District of Columbia.  Unless this latter decision is reversed, Judge Hogan will send Ms. Miller to jail.  Ms. Miller’s victory in New York, however, may help her in D.C.

The cases are different, however.  In each, nonetheless, the same Mr. Fitzgerald is in court with the same Ms. Miller for the same reason.  He wants her sources.

In Ms. Miller’s New York City case, Federal District Judge Sweet ruled there were two reasons to enjoin Mr. Fitzgerald: one – he violated the First Amendment; two – he violated “common law.”

Common-Law Protection?
This is the first time a court has spelled out in detail there are two reasons to protect a reporter from divulging sources.  Most courts stick only to the First Amendment, although some courts have made a passing reference to common law.

In recent years First Amendment protection for reporters has been under attack.  Conservative judges have been reading court decisions narrowly which have heretofore afforded reporters protection.

Generally speaking, protection for reporters derives from a broad reading of Supreme Court Justice Lewis Powell’s 1972 opinion in Branzburg.  That case decided that New York Times reporter Earl Caldwell and two other reporters had to appear before grand juries.  In Mr. Caldwell’s case he had to appear before a grand jury in San Francisco to testify what he knew about the Black Panthers.

Mr. Caldwell never appeared before a grand jury nor did the others.  The terms of the respective grand juries expired.  That may be Ms. Miller’s good fortune, too.  But that is getting ahead of the story.

Justice Powell’s opinion was the decisive vote in a 5-4 decision.  His opinion was ambiguous, however, and implied there was First Amendment protection for reporters.  Media lawyers pounced on Justice Powell’s opinion and for the last 30 years they have succeeded for the most part in persuading courts to read it broadly.

Forty-nine states and the District of Columbia, including 31 states with “shield laws,” have now recognized a privilege for reporters as have most federal courts.  The number of “shield laws” that protect reporters is about twice the number 30 years ago.

In both her New York City and D.C. case, Ms. Miller argued for a broad reading of Justice Powell’s opinion.  In New York she succeeded.  In the District of Columbia she failed.  Judge David B. Sentelle, a conservative judge, writing for the three-judge D.C. panel, read Justice Powell’s opinion narrowly.   

In New York, Judge Sweet decided under the First Amendment that Mr. Fitzgerald should determine who made the calls to Judith Miller before examining her phone records.  He also decided there was another string to the press’s bow: the common law.

He noted that since so many state courts and state legislatures have found protection for reporters, such protection has become part of our accepted mores.  In other words, it is part of our “common law.”

Showing a Compelling Need

The protection reporters receive under this common law privilege is not dissimilar to what a broad reading of what Justice Powell provides.  The government must show a compelling need for the source and that it has exhausted every means to obtain the same information elsewhere.  Judge Sweet concluded Mr. Fitzgerald flunked this test.

Judge Sweet did not pick this common law privilege out of thin air.  Three years after Branzburg was decided, Congress passed a law permitting federal courts to recognize state “privileges” that have become part of common law.  

It follows, Judge Sweet concluded, that Congress has authorized him to recognize a privilege to protect Judith Miller’s sources, because that privilege has become part of our common law.

In fact this very same common-law argument was made to Judge Sentelle.  He rejected it as he did a broad reading of Judge Powell’s opinion.  It caught the attention of the other two judges on his panel, however.

One, Judge David S. Tatel, agreed there was a common law privilege, the other, Judge Karen LeCraft Henderson, could not make up her mind.  Judge Sentelle concluded, however, that if there were such a privilege the Government had met its burden under it.

Back to D.C. Circuit

Now that Judge Sweet has laid down the law, the Times will go back to a full panel of the D.C. circuit (not just three) to consider, among other things, Judge Sweet’s opinion as fully applied.  All of this will take time including a probable appeal to the Supreme Court.

By then, barring a favorable result by the full D.C. court, Judith Miller may find herself by good fortune in the same position Earl Caldwell did.  The term of her grand jury may have expired.  But even if that does not turn out to be the case, her furious battle with Patrick Fitzgerald has created new law — a common-law privilege — highly favorable to reporters to protect their sources.

_______________________________________________________________________

James C. Goodale is the former vice chairman of The New York Times and Host/Producer of the TV program “Digital Age.”
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