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BY JAMES C. GOODALE

Don’t Blame Michael Powell

ICHAEL POWELL, chairman

of the Federal Communica-

tions Commission (FCC) is as

about as popular with critics
of media concentration as his father,
Colin Powell, secretary of state, is with
the neo-cons.

His ruling this week, that the FCC will
permit more media concentration, is
front-page news and has outraged his
critics.

But whether his unpopularity is
deserved is another question. He may
have had no choice.

Hands Tied by Congress?

This is because Congress commanded him effective-
ly to make changes in the rules for media concentration.
The “command” came from a major deregulation law
passed by Congress in 1996, known as the Telecommu-
nications Act of 1996. It deregulated all communication
conduits — “cable,” “telephone,” “radio” — you name it.

The act has not been particularly .

By the way, “limit” is a somewhat mis-
- leading word. If one station-owner can
. reach 45 percent of an audience, it does
not mean that the entire audience is
. watching those stations. All it means is
. they could. The real audience is going to
be in the single digits.

. Clearly, the old rules had to be
- changed, they were drafted before there
were 800 cable stations, satellite, TV and
the Internet.

Because of this communications revo-
lution, TV stations aren’t TV stations as
~ we have known them. They are really
| cable stations because most of us (85 per-
i cent) watch cable or satellite TV. In other

words, we do not really rely on the air-
waves any more.

Ironically, however, Chairman Powell can only regu-
late the airwaves. This is because “the public owns the
airwaves.” He cannot regulate cable because the pub-
lic doesn’t own cable. The cable companies own the
cable.

What Chairman Powell is left with,

successful, by the way, and may have

even contributed to the telecom “bub-
ble.” But that’s another story.

Under this act, the FCC is required
to review media concentration rules
every two years to see if they make any
sense. The last review by the FCC,
which in some respects Chairman Pow-
ell inherited, was an abysmal failure.

The proposals then were for less
concentration than the current pro-
posals. They were, however, over-
turned last year by a blistering opinion

Chairman Powell can
only regulate the
airwaves because the
public owns the airwaves.
He cannot regulate cable

because the . ..
.companies own the cable.

therefore, is about 20 stations at most
in a given location. Twenty out of 800.
Talk about the tail wagging the dog.

Further, with 800 channels the view-
er does not know which channel
Chairman Powell regulates and which
he does not. Nor, in all probability,
does the viewer care.

What, then, is the shouting about?
It is because the channels Chairman
Powell regulates, e.g., Channels 2, 4, 7,
9, 11 etc., in New York City, are still the
most powerful channels.

cable

of the U.S. Court of Appeals for the Dis-
trict of Columbia Circuit.

The FCC proposed media companies could own TV
stations reaching 35 percent of the audience nationwide.
Actually, that was the minimum permitted by the 1996
act.

Judge Steven Williams, a University of Chicago Law
School free-market jurist, could find no rational basis for
35 percent. Why not 50 percent? 75 percent? 100 per-
cent? he asked. <

Chairman Powell has responded to the court’s deci-
sion by increasing the audience reach from 35 percent
to 45 percent. And he has added a diversity index to pre-
vent over-concentration in any one market.

So don't blame Chairman Powell, if that is one’s wont,
blame Congress and the courts.

There was a time, some would say “the good old days,”
when ownership of TV stations was limited to 12, and
radio stations to 12.

But the 1996 act changed all that. Ownership limita-
tions became expressed in terms of audience reach (i.e.,
35 percent), not the number of stations.

This meant one could own as many stations as one
wanted as long as the audience potential did not exceed
the audience limit.

James C. Goodale, a Debevoise & Plimpton lawyer, is
the author of “All About Cable,” a 650-page looseleaf book
published by Law Journal Press and regularly updated.

They are the old network channels
programmed by CBS, NBC, ABC and the like. They do not
own the channels, the cable operator does, but they do
own the programming and it is very popular and well-
funded.

Chairman Powell's changes in the rules will permit net-
works to own more of the old over-the-air stations, i.e.,
over-the-air cable stations. Not only can a network or
another owner reach up to 45 percent of the audience,
up from 35 percent, but also can own two to three of such
stations in a given market.

In addition, networks and others can own a newspa-
per and a TV station in the same market. Such common
ownership is known in the trade as “cross-ownership.”

There are many such cross-owned TV and newspa-
per combinations in place now, grandfathered by rules
28 years old. This is the reason the Chicago Tribune
owns both Channel 11 and Newsday in the New York
City market.

Rules Changes and the Constitution

Cross-ownership rules are of dubious constitutional
validity — and so are the rules that limit ownership of
TV stations. All of these rules arguably violate the First
Amendment.

If the Chicago Tribune, for example, wishes to speak
its mind on Channel 11 and in Newsday, shouldn't it
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have the right of free speech? If the
implementation of these rules is
hauled into court, the First Amend-
ment will be used to support them,
and properly so.

In 1978, the Supreme Court did
rule that newspaper-TV cross-own-
ership rules were constitutional. It
is highly doubtful, however, that
old decision is good law. The com-
munications revolution has over-
taken it.

In the real world of Big Media, the
new rules approved by Chairman
Powell this week may very well not
have much of an impact. Some net-
works are already over the limit and

the new rules will only ratify what-

they have done.

Newspapers generally are not
enthusiastic about buying TV sta-
tions in the big cities. It’s too expen-
sive and newspapers do not make
that much more money owning a
TV station in the same market.

Other owners will buy unaffiliated
stations, probably in the medium-
size markets (e.g., Omaha, etc.). The
real action, therefore, may well take
place under the public’s radar screen
in smaller locales.

While Chairman Powell is taking a
lot of flak for his ruling this week, he
really had no choice. Congress dic-
tated his choice and the huge com-
munication revolution probably gave
Congress no choice either.





