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BY JAMES C. GOODALE

Does Freedom Die Behind Closed Doors?

AST AUGUST, a federal appeals
court in Cincinnati dealt a major
blow to President George W.
Bush’s policy of using secret
* courts to deal with terrorism. It decided
that immigration courts must be open to
the public because “freedom dies behind
closed doors.” Detroit Free Press.

‘Free Press,’ ‘Jersey Media’ Cases

Many believe the case is on its way to
the U.S. Supreme Court, probably with
another immigration case raising the
same issue, North Jersey Media Group,
which will be decided by a Philadelphia
federal appeals court soon. Both cases
name Attorney Genéral John Ashcroft as a defendant.

At the direction of Mr. Ashcroft, Chief Immigration
Judge Michael Creppy ordered that all “special interest
[immigration] cases” be tried secretly.

Rabih Haddad, an Arab who overstayed his tourist
visa in Detroit, was arrested after 9/11 for violating the
immigration laws. He was a muslim fund-raiser and ran

a foundation in Ann Arbor, Mich., suspected of funnel-

ing money to the terrorists. He protested loudly to the
press about his arrest and his case became notorious.

Unknown to Mr. Haddad, his case was specially “des-
ignated” and was closed without notice to the public,
him or his attorney.

The Detroit Free Press, which knew about the case
through reports of his arrest, moved to open the hear-
ing so that the press could attend. The Supreme Court
allows the press under the First Amendment to act as
the public’s surrogate to demand open trials.

The government opposed the action of the press argu-
ing that an open hearing would damage national secu-
rity. It also asserted that the First Amendment right to
open trials to the public only applies to criminal courts
and not immigration courts.

In a decision that drew nationwide attention, the
Cincinnati court decided that immigration courts could
not be closed under a blanket order, but only on a case-
by-case basis when the government could show damage
to national security.

It was a major defeat for Mr. Ashcroft who immedi-
ately obtained a stay from the Supreme Court until the
North Jersey Media Group case is decided.

In that case, northern New Jersey newspapers attempt-
ed to enjoin all secret immigration hearings nationwide.
The papers won the first round at the trial court.

The appeal was argued several weeks ago. Observers
who heard the argument did not think the court was
impressed with the press’ argument. The appeal may be
decided against the press.

In any event the two cases are expected to go to the
Supreme Court where they will provide the first test in
that Coutt of the ability of Mr. Bush’s administration to
curtail civil rights after 9/11.

One of the crowning achievements of Justice Warren
Burger’s court was its decisions that criminal courts,
generally speaking, could not be closed to the press. In
a period starting in 1977, the Court decided a series of
cases in favor of the press, giving it a new right to object
to closed criminal courts even though the defendant, the
prosecution and the court agreed they could be closed.

James C. Goodale, former vice chairman of The New
York Times, producer and host for “Digital Age,” is a
Debevoise & Plimpton lawyer.

" does not have the righ

What is striking about the Detroit Free
Press case is that it decided the First
Amendment could be used to make pub-
lic a proceeding in an immigration court
which is a non-criminal court. Not only is
it not a criminal court, it is not part of our
regular court system. It is an administra-
tive court subject to executive (i.e., Pres-
ident Bush’s) control.

The peculiar nature of these courts,
however, did not deter the Cincinnati
Court. It agregd that these courts were
functionally the same as criminal courts.
It noted that since an immigration court
“walke[ed], talk[ed] and squawk[ed]” like
a criminal court, it was one and, as such,
could be opened to the public.

It did not decide, however, these courts could be open
all the time. They could be closed on an individual basis
if the government could prove opening them damaged
national security.

The Key Issue

This is the heart of the matter. Can the president or
others in the executive branch issue an order that makes
an entire group of court proceedings secret without being
required to justify it?

Judge Creppy’s order, shutting down immigration
courts, is breathtaking in its sweep. No one is to know
of the name of the suspect or his arrest; what happens
at his trial or whether he has been deported.

The Cincinnati court concludes Judge Creppy’s order
violates the First Amendment because it was not nar-
rowly tailored. Shutting down “special courts” on a case-
by-case basis is a less-restrictive alternative than shutting
them down altogether.

The Court is not persuaded by Mr. Ashcroft’s argu-
ment that a court must be closed entirely to protect non-
confidential as well as confidential information. The
government is concerned first that if detainees’ names,
which are public anyway, are disclosed, their fellow ter-
rorists will know their activities have been compromised.

Its second concern is that if the trial is open, ter-
rorists can pick up bits and pieces of non-confidential
information and fit them into a mosaic which will show
what the government knows and does not know about
their activities.

The Court concludes, however, there is'no way to
keep public names secret — inevitably detainees will
tell someone, even the press, as Mr. Haddad did, that
they have been detained.

Nor is the Court persuaded by the mosaic theory.

It properly notes there is no end to this argument. The
government could shut down every court in the country
on a mere assertion of national security, regardless of how
trivial the information that might be disclosed at trial,

The government would not have to prove this infor-
mation was of any use to terrorists. It could just make
that assertion, close the court and no one could com-
plain.

Specious Reasoning Possible

Clearly, the government has the right to close courts
or parts of hearings for feasans.of national secutity. Jt.
{, Howévet; to shiit down courts
in a dictatorial fashion where no one has the right to chal-
lenge its reasoning for closure. More often than not, as
the Detroit Free Press case suggests, that reasoning can
turn out to be specious.
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