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I Want My AOL

Everyone wants to get to the Internet faster, including AT&T.  That is why it bought the giant cable company TCI.

AOL wants its customers to get there faster too.  That is why it is trying to force AT&T and TCI to make AOL available at no extra charge on cable modems.  Speed is the name of the Internet game and there is nothing more frustrating than waiting to get connected to AOL over telephone wires.  AT&T and TCI can get you there 10 or more times faster on cable.

AT&T however, has no intention of spending all that money to buy TCI to help AOL’s customers.  AT&T and TCI want to have their own AOL, called “At Home.”  Unless you want to pay twice, once for At Home and then again for AOL, you will not get AOL over cable.

Understandably AOL is not happy about the prospect of losing its customers to a faster system, such as “At Home.”  And its customers are not happy about having to pay twice for a faster connection to AOL.

Seeking the Same Price

And so as TCI and AT&T try to complete their deal by obtaining consents from the cities that license TCI’s cable systems, AOL is urging the cities not to consent, unless residents of that city get AOL through a cable modem for the same price they are currently paying.

AOL had a resounding success when it persuaded the city of Portland, Ore., last December not to let AT&T’s deal through unless AOL obtained such access.  A couple of weeks ago, the City’s action was upheld by a Federal District Court in Portland (AT&T v. City of Portland).  As soon as that happened, several other cities climbed on what may be a bandwagon.

“Open Access For All,” is the triumphant call of mayors and council members across the land.  This means cable companies must let everyone have access to their cables as though they were telephone wires.

For the cable companies it is deja vu all over again.  When cable TV first started attracting viewers, cable operators dropped unwanted local TV stations in favor of popular cable fare such as HBO, C-Span and CNN.

‘Must Carry’

Congress fixed that by forcing cable companies to carry local TV on their systems (Must Carry), a rule that effectively treats cable companies like telephone companies.  That is why when you turn on your cable, you get the local stations too.  This rule actually forced some cable systems to drop C-Span to make way for an unwatched local station.

The cable companies fought Congress in the courts for years about the requirement to carry local stations but finally lost.  The Supreme Court decided, by one vote, that the local stations’ right to speak on cable under the First Amendment was greater than the cable companies’ First Amendment right to decide what to carry on its system (Turner v. FCC).
The decision in City of Portland that the local TCI cable company must carry AOL is merely a new version of the “Must Carry” rule.  It forces the cable companies to carry AOL, as they are now forced to carry local stations.

Whether every locality that has a cable system should have the ability to hold up a national multi-billion deal to ensure that local viewers get their AOL, MTV or whatever is another question,  Chairman William Kennard of the Federal Communications Commission thinks the Portland decision is off the wall.

He has said there must be a “national policy,” for deciding who gets on the Internet, not one set by local officials.  But Kennard may only be blowing smoke, since it is highly doubtful he has any power to do anything about the Portland matter.

Local Power

This is because Congress in its wisdom has given most of the power to regulate cable companies to local municipalities.  That means when AT&T buys the giant cable company TCI, every mayor in every small town with a TCI cable company has to say okay.

This system, an affront to the First Amendment because mayors – not cable companies – call the tune, has been acquiesced in for so long by cable companies that it is hard now to mount a First Amendment attack on it.  Even if there were a national system, however, there probably still would be confusion as to whether a cable system is an autonomous First Amendment speaker as a newspaper is, or a common carrier like a telephone company.

Curtains for AOL?

If a cable company really is an autonomous First Amendment speaker, then it is curtains for AOL in Portland and other cities.  TCI and AT&T could then decide what people get on the Internet the same way a newspaper decides what to print.

The argument goes that if there were no demand by AOL customers for cable modems, TCI and AT&T would then adjust the pricing systems to attract AOL customers, and no governmental intervention would be needed.

This free market/First Amendment reasoning has a familiar ring, since this is what the cable companies argued in the Supreme Court to deny local stations a guaranteed right of access to their systems.  The cable companies maintained that if enough viewers demanded local TV, then there would be a reason for them to put local TV on their systems.

This would be so because, as First Amendment speakers—not telephone companies required to carry every voice—the cable companies would decide what to run.  If the viewers really want local TV (or AOL) they could be persuaded to run it, otherwise not.

As noted, the cable companies barely lost this argument in the Supreme Court, but one has the sense if TCI and AT&T want to get their deal done, they may want to make a deal with AOL now rather than fight it through the courts.  As correct as TCI and AT&T may be, the siren song of I Want My AOL may drown out their principled views.
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