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Is Cyberspace Burning?

By James C. Goodale

While Bill Gates fights off the government in the browser antitrust case, another enemy is lurking, the ACLU.  It believes the power of a few browser entities and search engines combined with Web-rating software will start a fire in cyberspace that will consume the offbeat, indecent, unpopular Web sites.

By taking this position, see e.g. “Fahrenheit 451.2 Is Cyberspace Burning” (http//www.aclu.org/issues/ cyber/burning.html), the ACLU has created a firestorm of its own in the wake of its extraordinary victory over the government last summer in the Supreme Court cyberspace case Reno v. ACLU.

That case held that the highest form of First Amendment protection, strict scrutiny, should be applied to regulation of speech on the Internet.  The Court decided Congress’s efforts to regulate indecent speech on the Internet were, accordingly, unconstitutional.  Crucial to the Court’s reasoning was its view that there were less restrictive alternatives to protecting children from indecent speech on the Internet than criminalizing the speaker.  It pointed to blocking programs — e.g. “Net Nanny” — which parents could install themselves to block unwanted Web sites.

When the dust settled after Reno, which in cyberspace takes a millisecond, the ACLU found itself surrounded by its old enemies such as big media, that is to say big cybermedia, and the government, as well as some of its new friends in cyberspace such as the Center for Democracy and Technology, all of whom had different views of how to block unwanted Web sites than merely using individually installed blocking programs like Net Nanny.

First the two giant Web browser entities, Microsoft and Netscape with 90 percent or more of the market announced they would use software that can be configured to pick up only rated Web sites.  This software is called PICS — the Platform for Internet Content Selection — and was conceived by MIT and Tim Berners-Lee, one of the founding fathers of the Web.

Next, four of the major search engines, Yahoo! and others, announced they would cooperate in a move toward Internet ratings.  If a site is not rated or has a negative rating, it would probably not make it onto Yahoo!’s list of Web sites, thus making such a Web site non-accessible, for all practical purposes.

Next the “Web Industry” took a decided tilt to favoring a few PICS-compatible ratings software services, in particular RSACi.  This software, in the ACLU view is overbroad and, as with all ratings systems, less than perfect.

Then, legislation was introduced in Congress to penalize mislabeling of Web sites, and even worse, to require labeling of Web sites.  And finally the President called a summit meeting to encourage industry-wide ratings and other forms of self-regulation.  

With all of this, the ACLU found itself looking down a funnel with Bill Gates and perhaps Netscape at the other end.  At the opening of the funnel would be only the Web sites rating material accessible to popular search engines and browsers.  At the other end would be Bill Gates controlling the browser software.

Compounding this problem of perceived concentration, was the ACLU’s view that inevitably there will be few raters, maybe only one.  The leading system currently is RSACi  software which a Web site can install and effectively self-rate.

Many Web sites, however, like the ACLU, are opposed to self-rating since it offends First Amendment values. Time Inc. for example has refused to rate its PathFinder Web site “News” for this reason.  Its site, however, would be picked up by a search engine anyway, unlike the unpopular unrated Web sites the ACLU has in mind.

Additionally, if a Web site inappropriately chooses a rating option provided by RSACi, it could face legal action for misrepresenting itself, or even worse, criminal action, if pending legislation passes.

Lastly, the ratings provided by RSACi, or any other rating system, are inevitably overbroad.  For example, a Web site wishing to provide graphic information on prevention of AIDS or birth control would have to choose from such RSACi choices as — “explicit sexual activity, sex crimes”, “passionate kissing” to “clothed sexual touching,” none of which fit.

All of this explains why the ACLU believes cyberspace may be burning.  Private censorship will eliminate all but the popular and easily ratable sites.

For old media-niks all of the above has a familiar ring.  For decades the ACLU has attacked perceived media bottlenecks — first concentration in radio, then the TV networks and finally the cable industry.

This point of view has fostered access to the airwaves under the fairness doctrine (if a program was tilted, the other side had an access right to get on) and the “must carry” rule, by which over-the-air stations have a right of access to cable stations.

In all of these examples, the ACLU and others with a similar viewpoint have trumpeted the right of excluded speakers to be part of the main media action.  By analogy, in cyberspace, the offbeat Web site should have access to the popular search engines and browsers.

What makes this situation somewhat different, however, is that it is hard to see governmental action in all of this.  Technically there is no First Amendment problem unless there is state action.  And when the state acts, such as in Reno, the ACLU usually steps in to defend the speech of the outcast against the government.

So what is the ACLU doing here?  It is precisely its participation with this viewpoint that is causing an uproar in the cybercommunity, which in turn is attempting to create filtering solutions to keep out the government.

One answer is the ACLU is alerting the cybercommunity that it is creating a system that can lead to governmental action.  Foreign governments may put themselves at the end of the funnel instead of Bill Gates.  Governments will mandate rating systems, rather than permitting Web sites to adopt them voluntarily, as China and Singapore are already doing.

Another answer is that the ACLU is attacking media concentration as it always has.  If that is so, however, the question then becomes whether the antitrust laws are better suited to do that.  When the current battle between the government and Microsoft ends, perhaps we may have an answer to that question, too.

Meanwhile, however, cyberspace may well be burning.
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