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This column on the law governing the news media and publishing is a regular feature of the Law Journal.  Mr. Goodale is an executive vice president of The New York Times.

The Rinaldi Case

If you are a judge, and a well known journalist writes that you are “probably corrupt” can you collect for libel?  Not only can’t you collect, you can’t even get a jury trial according to the Court of Appeals in the recent case of Rinaldi v. The Village Voice, 2 Med. L. Rptr. 2169 (1977).  The case again demonstrates that the rule of New York Times v. Sullivan, 376 U.S. 254 (1964) presents a virtually insuperable barrier for public officials to overcome in order to recover against the press.

In Rinaldi, reporter Jack Newfield had written several articles in the Village Voice and in New York Magazine about New York judges.  One of the articles was entitled “The Ten Worst Judges In New York”.  The articles caused a stir at the time because such articles on the judiciary are hardly commonplace.  The charges against Judge Rinaldi were sweeping and, at a later time before the articles were printed in book form, the Brooklyn Bar Association found that Mr. Newfield had not proved his charges.  Judge Rinaldi was, however, indicted on other charges although acquitted after the book was published.  He was later re-elected a state Supreme Court justice without opposition.

Judge Sues

Judge Rinaldi brought an action against Mr. Newfield, the Voice and Holt, Rinehart & Winston, publisher of the book.  Summary judgment was granted for the Voice on the ground that it had merely acquiesced in the republication of an alleged libel, but denied as to the other defendants.  Mr. Newfield and Holt, Rinehart & Winston appealed.

The allegations against Judge Rinaldi boiled down to three major instances where it was alleged he had improperly released defendants after they had been arrested for various related crimes.  Newfield maintained that the three cases were evidence that Judge Rinaldi was too lenient in drug-dealer cases.  He said that Rinaldi had a reputation of being hard on blacks and Puerto Ricans, but “soft on pushers, especially when they are represented by certain well-connected bail bondsmen and lawyers”.  Judge Rinaldi maintained in the first case the defendant had not been arrested for a narcotics violation but for bribery and had been released without bail because he was already released without bail on a narcotics violation arising out of the same crime.

Second Case

In the second case, Judge Rinaldi’s position was that he declined to sentence a narcotics violator because the defendant was about to start serving a federal sentence, and in a third case he said he fined rather than jailed a narcotics defendant because the District Attorney was concerned about the admissability of certain wiretap evidence against the defendant.

Nonetheless, it was a fact that all three defendants were not jailed and the question became whether the First Amendment protected Mr. Newfield’s statements about Judge Rinaldi.

At first, one might conclude that a statement about another that he is probably corrupt is merely opinion and, therefore, not subject to the law of libel.  The Court of Appeals was quick to point out in Rinaldi that since the Supreme Court has said there is no such thing as a false idea if an alleged libelous statement is opinion,
 then there is no cause of action since libel requires falsity.  The Court of Appeals, however, held the statement about Judge Rinaldi was not opinion but an assertion of fact to be judged by the test laid down in Sullivan v. The New York Times.

The ‘Sullivan’ Rule

It will be recalled Sullivan held that a public official cannot recover for libel unless he can show that the publication in question was made with reckless disregard of the truth or actual knowledge that it was false.  That test laid down in that 1964 Supreme Court case was subsequently refined by later Supreme Court cases, particularly Garrison v. Louisiana, 379 U.S. at 64 (1964) to require that a plaintiff show that the defendant published with a high degree of awareness of the probable falsity of the statement in question.
 

As has previously been pointed out in this column, this rule frequently confuses lawyers who learned common law libel, where expressed and implied malice were such an important part of the cause of action.  In a case of libel per se, malice was presumed and damages could be recovered without actual loss.  If the plaintiff could show ill will the plaintiff could also recover punitive damages.  Malice as defined in the common law has disappeared from the constitutional law of libel.  In its place is the requirement that a publisher act with a high degree of awareness of the falsity of the materials in question.  Ill will is irrelevant except, perhaps, for punitive damages where the plaintiff must show recklessness under Sullivan as well, perhaps, as ill will.

Federal Court Ruling

Thus, under common law, the statement about Judge Rinaldi would be clearly libel per se, as indeed the Court of Appeals pointed out in the case.  Under Sullivan, however, the plaintiff cannot even get to the jury unless he has “clear and convincing proof” that the defendant was aware that the information published was false.  Perhaps one of the better definitions of what a plaintiff needs to recover under Sullivan is a recent articulation of the rule of that case by Judge Brieant of the Southern District in a case decided last month, Reliance Insurance Company v. Barrons, 76 Civ. 4094-CLB (Sept. 14, 1977).

“In New York Times, supra, the Supreme Court defined ‘actual malice’ as publication ‘with [the] knowledge that it was false or with reckless disregard of whether it was false or not.’ Id. at 279-80.  The Court required that ‘actual malice’ be proved with ‘convincing clarity.’ Id. at 285-86.  In St. Amant v. Thompson, 390 U.S. 727 (1968) the Court further refined its definition by explaining the term ‘recklessness.’

“[Reckless conduct is not measured by whether a reasonably prudent man would have published, or would have investigated before publishing.  There must be sufficient evidence to permit the conclusion that the defendant in fact entertained, serious doubts as to the truth of his publication.’  Id. at 731-32 (Emphasis added).

“Although these definitions distort common English, they must be taken at face value.  In the context of a libel suit ‘actual malice’ simply does not mean ill-will or spite.  Rather, ‘malice’ must be taken to mean fraudulent, knowing, publication of falsehood, or reckless does not mean grossly negligent, its common use, but rather intentional disregard.  When the Supreme Court uses a word, It means what the Court wants it to mean.  ‘Actual malice’ is now a term of art having nothing to do with actual malice.” Slip Op. at 15-16.

‘No Proof’

In Rinaldi, the Court of Appeals held that the plaintiff had introduced “no proof” that Mr. Newfield knew the material printed about Mr. Rinaldi was false.  Since there was no evidence on this point the Court concluded that summary judgment should have been granted.

As Judge Jasen stated for the court: “plaintiff has not set forth sufficient evidentiary facts to generate a triable issue of fact as to the falsity and actual maliciousness of the accusations of criminal conduct.  It is the plaintiff’s burden to establish that he is not ‘probably corrupt’ and that no sentences were unduly lenient. . . . Newfield’s overall accusations have not been rebutted by anything more than a general denial of wrongdoing.  Hence, there are no evidentiary facts which would support plaintiff’s claim that Newfield’s accusations are false.  Further, there is no triable issue as to actual malice.  Newfield did undertake a certain amount of investigation and there is no proof that he published his allegation of probable corruption knowing that allegation be false or in reckless disregard of its truth.  Even if his accusations are false, as they may well be, the Constitution, as interpreted by the United States Supreme Court, bars recovery.” 2 Med. L. Rptr. at 2174.

3  Concur, 1 Dissents

In the Court of Appeals, there were three concurrences and one dissent.  Judge Breitel, concurring, expressed some distress at the high standard of proof required in a motion for summary judgment under the Sullivan case for recovery by a public official.  He indicated that the burden was too high but yet he was clear that the Supreme Court cases required it.
  Judge Wachtel joined in Judge Breitel’s opinion as well as the majority’s.  Judge Fuchsberg concurred. pointing out that a judge who is subject to criticism in the press is in a particularly awkward position because of his inability under the code of ethics to comment upon public criticism.

In his dissent, Judge Gabrielli pointed out that he believed that there was an issue of fact for the jury as to whether the statement that Judge Rinaldi was probably corrupt could be factually proven.  Judge Gabrielle pointed out “[b]y its decision in this case, the majority today effectively outlaws the disposition of libel cases except by summary judgment in favor of defendants.”  2 Med. L. Rptr. at 2179.  He goes on to say, “[e]ven the United States Supreme Court has not sought to erect so formidable and impenetrable a barrier for plaintiffs In libel actions.”  Id.

It is clear, of course, the Supreme Court has in recent years retreated from some extensions of the Sullivan case.  That case, of course, as pointed out above related to public officials.  It was, as is generally known, extended to cover public figures, Curtis Publishing Co., v. Butts, 388 U.S. 130 (1967), and finally in Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971) extended to cover private persons involved in matters of public interest.

Later, however, in Gertz v. Robert Welch, Inc., supra, and Time, Inc. v. Firestone, 424 U.S. 448 (1976); the Court retreated from some of the positions earlier taken.  In Gertz, the Court reversed the plurality opinion in Rosenbloom and held effectively that private persons involved in matters of public interest were not entitled to the full benefits of the Sullivan rule; and in Firestone the Court narrowed the definition of a public person to exclude a major figure in Palm Beach society.

No Retreat Seen

The court has not, however, retreated from the basic principles of Sullivan as expanded by cases such as Garrison v. Louisiana above discussed.  Further, it is submitted there is no reason to believe that the Court will retreat from Sullivan since the case is so essential to a full discussion of public issues.  While as lawyers we may find it distasteful to read that one of our judges is thought to be “probably corrupt”, judges are after all public officials and should be subject to the severest criticism possible unless the critic makes knowingly false statements.  As Judge Jasen notes:  “[j]udicial office is not a place for those who are oversensitive to comments made in the public press.”

One of the consequences of Sullivan is that indeed it is virtually impossible, if not impossible for public officials to recover damages against a publication or even get a trial on the issues.  I believe that Judge Brieant in the Reliance case has articulated as precisely as anyone can the test which must be met for a public official to recover under the Sullivan case.  It is clear that in some circumstances it is possible to meet that test but it would seem to me clearly that it is not the case in Rinaldi nor will it be in substantially all of such public official libel cases.

I want to think Russell Lewis, of The New York Times Legal Department, for his help in the preparation of this article.
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